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P-ROGCGEEDI-NGS
(9:47 a.m)

CHAI RPERSON GRIFFI'S:  Let ne call to order
the 18 WMarch 2003 Public Hearing of the Board of
Zoning Adjustnents of the D strict of Colunbia. (%%
nane is Geoff Giffis. | am Chairperson.

Joining ne today is Ms. Anne Renshaw, the
Vice Chair, and also M. Curtis Etherly. Sitting on
my right, representing the National Capitol Planning
Conmi ssion with wus this norning is M. Zaidain
Representing the Zoning Comm ssion, M. Hannaham wi ||
be with us nonentarily.

Copi es of today's hearing are available to
you. They are located at the table where you entered
into the hearing room Pl ease take a |ook at that.
W are going to try and stick to the schedul e. Ve
have a busy norning, but hopefully we'll get out in
time for a good |unch

A couple of inportant things so that

everyone is clear. Pl ease, you need to be aware that
all public hearings before this Board are being
recor ded. Therefore, there are several things
attendant to that. Wen comng forward to speak to

the Board, you nust be in front of a mcrophone, and

t hat m crophone nust be on. W'Ill give you technica
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assistance if we run into any probl ens.

Secondly, all people comng forward to

speak to the Board need to fill out two w tness cards.

Those are located at the table where you entered
into. They are also located at the table in front of
us. Before speaking to the Board, | need you to
deliver those tw cards to the recorder, who is
sitting to ny right.

The order of procedure for the special
exceptions and variances is first, we wll have
statenments and w tnesses of the applicant. Second, we
will have any governnent reports attendant to the
application. Those include such as Ofice of Planning
or Departnent of Transportation. Third would be the

report from the advisory neighborhood conmm ssion.

Fourth would be parties or persons in support. Fifth
would be parties or persons in opposition. Si xt h,
finally, we wll have <closing remarks by the
appl i cant.

Cross exam nation of W t nesses s

permtted by the applicant or parties. The ANC within
which the property is located is automatically a party
in these cases.

The record in these cases wll be closed

at the conclusion of each case except for material
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specifically requested by this Board, and we wll be
very specific on what is to be submtted and when it
is to be submtted into the Ofice of Zoning. After
that material is received, it goes w thout saying that
the record wll be finally closed, and no other
i nformati on woul d be accept ed.

The Sunshine Act requires that public
hearings on each case be held in the open and before
the public. This Board may, however, consistent with
its rules of procedure and the Sunshine Act enter into
executive session during or after a case for purposes
of reviewwing the record or deliberating on the case.

The decision of the Board in contested
cases nust be based exclusively on the record.
Therefore, we ask people present today not engage
Board nenbers in any type of conversation so that we
do not give the appearance of not basing our
del i berations specifically on the record.

| believe we are prepared at this point to
entertain any prelimnary natters. Prelimnary
matters are those which relate to whether a case wl|
or should be heard today, such as requests for a
cont i nuance, wi t hdrawal , or whet her pr oper and
adequate notice has been provided regarding the case.

If you are not prepared to go forward today or if you
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believe the Board should not hear a case on this
norning's schedule, | would ask that you approach the
Board and have a seat at the table as an indication
that you have a prelimnary matter.

I will ask staff if they are aware of any
prelimnary matters at this tine.

MS. BAILEY: M. Chairman, nenbers of the
Board, good norni ng.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

MS. BAI LEY: M. Chairman, there are no
prelimnary matters that staff has at this tine.

CHAI RPERSON GRI FFI S: Good. Thank you
very nuch. CGood nmorning to you, Ms. Bailey, who is
with the Ofice of Zoning, ably staffing us. As well,
M. My and also M. Nyarku. Representing the
Cor poration Counsel is M. Monroe.

Therefore, let's call the first case in
t he nor ni ng.

M5. BAI LEY: Application No. 16994 of
Ri chard Van Berkel, pursuant to 11 DCVR 3104.1 for a
special exception to construct a one-story rear
addition to a one-famly dwelling under Section 223
The property is located in the R5-B Dstrict at
prem ses 1530 Swann Street, N W, Square 191, Lot 76.

Pl ease stand to take the oath.
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CHAI RPERSON &Rl FFI S Actual ly, she's
going to admnister an oath. Just remain standing.
You can give her your attention, and she'll direct
you.

MB. BAI LEY: Could you conme a little

closer, sir? Thank you.
Do you solemmly swear or affirm that the
testinony you are about to give in this proceeding

will be the truth, the whole truth, and nothing but

the truth?

Thank you. Pl ease have a seat at the
t abl e.

CHAI RPERSON GRI FFI'S:  Bring your assistant
up. I'mnot sure if we had her or himsworn in.

VI CE CHAI RPERSON RENSHAW W have to see
t he assistant here.

CHAl RPERSON GRIFFI'S:  Good. kay, | think
this is going to be fairly quick, but why don't you
just review quickly your submssion in the case, and
you m ght outline. Then what |'d like to do is just
go to Board questions very quickly, and we can
pr obabl y evi dence what we need to know.

MR O CONNELL: The outline is that we
have a property on Swann Street that has a very short

| ot and relatively narrow, but that's pretty
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consistent with the whole block. The owner would |ike
to put a powder roomon the first floor. There is no
roomto do it. There is only really three main roons,
a kitchen, a dining room and |iving room

CHAI RPERSON GRI FFI S: Actually, can you
just introduce yourself for the record?

MR O CONNELL: Gh, Brian O Connell, Brian
O CGonnell Architects, representative for R chard Van
Ber kel .

CHAl RPERSON GRI FFI'S:  Excel | ent.

MR O CONNELL: So, we're within a 60
percent |ot occupancy. So, if we were to pursue this
just based on that, we would be over, but under the
speci al exception, which the Zoning Board told us
woul d be our best bet to apply for. W're well within
that 70 percent.

If you look at the, you know, conjoining
areas, they have bigger lots, or they're in a less
restrictive zone. So, | think, you know, we neet a
| ot of the burden of proof that we're asked.

I think if you look on Section 223, |
guess part nunber three of D, it does not affect the
l[ight or the air novenent. There's already a 7' 6"
privacy fence, and this extends slightly above that,

but I showed M. Jackson that really, fromthe all ey,
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you can't see it unless you' re up above.

W're not going to add lighting or any
other kind of architectural enbellishnent. It's a
fairly straightforward brick addition.

CHAI RPERSON GRI FFI S: CGood. Let me just
wel come M. Hood, who is representing the Zoning
Conmi ssi on today. W may have other comm ssioners,
because | don't have ny schedule in front of ne.

Now, specifically to this, clearly this is
a special exception. This is exactly what Section 223
was witten for, and that IS additions to
nonconform ng buil dings, basically buildings that have
exi sted and because we think that we are so smart in
this city, we change the zoning and figure out that
all these existing structures are not conformng to
our new regul ati ons.

MR O CONNELL: Right.

CHAI RPERSON Rl FFI S: But, it is also a
clear and inportant objective of this city and of the
zoning ordinance that we accombdate famlies and
changes wthin not household, and changes wthin
structures within the city. So, this fits exactly
Wit hin.

To that, the special exception test is

different than the vari ance test. So, in terns of the
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uni queness of the property and such, that is not one
of the tests that we need to necessarily hear. You
have pointed to 223, and that | think really outlines
the nore substantive issues of the special exception
with this case.

Wiy don't we take direct questions from
the Board relating to that for clarification? | want
to make one first clarification. You talked about the
| ot occupancy, and clearly under 70 percent, you stil
are allowabl e without going to a variance under 223.

However, in your calculations, it seens
that you renoved the areaway from your |ot occupancy
cal cul ati ons, and actual ly, accordi ng to t he

regulations, that would be counted towards |ot

occupancy.
MR O CONNELL: Ckay.
CHAl RPERSON GRI FFI S: So, as | look at
t hi s, and | can be corrected if others see

differently, your lot occupancy with this addition is
actual Iy not changi ng.

MR O CONNELL: Ckay. That's correct,a nd
if the areaway counts against it, that is correct.

MR ZAIDAIN. \Wat portion are you saying
is not part of the | ot occupancy?

CHAl RPERSON  GRI FFI S: They have a
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nonconformng side yard is what it is, or a court, and
based on the dinension of that, it goes to the |ot
occupancy cal cul ati on.

MR ZAIDAIN Ckay, well, that was kind of
-- you're tal king about where the addition is going?

CHAI RPERSON GRI FFI'S:  That's correct.

MR ZAlI DAI N Ckay, so that -- okay,
because that was going to be a question whether or not
that is <considered a court. | don't have ny
regulations in front of me. That's not a court?

CHAI RPERSON GRIFFI'S: It is a court.

MR ZAl DAI N It is a court, and that's
included in the I ot occupancy cal cul ati ons?

CHAI RPERSON GRI FFI'S: Yes.

MR ZAIDAIN. kay. So, in essence, yes,
they're not changing lot occupancy at all then if
that's the case.

CHAI RPERSON GRI FFI S: Right, but it is an
addition to an exi sting nonconform ng buil di ng.

VR, ZAl DAl N Ri ght. So, that would put
himin the 223.

CHAI RPERSON  GRI FFI S: It's nore of a
technical clarification of the statistics of what
we're | ooking at.

MR ZAl DAI N Ri ght, okay, because courts
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count towards | ot occupancy, okay.

CHAI RPERSON GRI FFI S: Vel |, no, based on
t he dinension of this one it does.

MR ZAIDAIN:  Ckay.

MR O CONNELL: Vell, the issue is that
it's 4-1/2 feet wide instead of 5 feet wide.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR O CONNELL: If it's 5 feet wide, then
it's a court. It nmeets the definition of court in
terns of width, but it's less than 5 feet wide. Then
you count it in the recalculation of the building.

MR ZAl DAl N: Ckay. Anot her question |
had is part of this addition is for a proposed pantry?
Just out of curiosity?

MR O CONNELL: Yes.

MR ZAIDAIN.  Wen you say pantry, are you
tal ki ng about a food storage pantry?

MR O CONNELL: That's correct.

MR ZAIDAIN Ch, okay.

CHAlI RPERSON GRI FFI S: M. Zaidain, let ne
bring total <clarification under 199, which is the
definition of building area. The term building area
shall include all side yards and open courts |ess than
five feet in wdth and all courts less than six feet

in wdth. Building area goes directly to the
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cal cul ation on the | ot occupancy.

MR ZAlI DAl N On the |ot occupancy. So,
just to reiterate, if it was greater than five feet in
| engt h, then it would be excluded from that
cal cul ati on?

CHAI RPERSON GRI FFI'S:  That's correct.

MR ZAIDAIN  Ckay, thank you, and that's
under 199?

CHAI RPERSON GRI FFI'S: Yes.

COW SSI ONER HOCD: M. Chai r man?

CHAI RPERSON GRI FFI'S: Yes.

COW SSI ONER  HOCOD: M. O Connell, vyou
have no side yard as it is now, right?

MR O CONNELL: That's correct. It's a
party wal |l buil ding.

COMM SSI ONER - HOOD: Ckay. Is it vyour
testinmony that you are not having any adverse inpacts
or causing any problens with your adjoining neighbors’
light and air, is that your testinony?

MR, O CONNELL: That's correct, yes.

COW SSI ONER HOOD:  Ckay, thank you.

CHAl RPERSON GRIFFI'S:  Very well, M. Hood.

Going specifically to that, it's in the witten
subm ssions that you have that there's fenestration on

the adjacent property There's no windows facing this
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that you are comng close to our in fact, sorry to
cover?

MR O CONNELL: No, and | think by [ aw you
can actually put w ndows on --

CHAI RPERSON GRIFFI'S: On a property line.

MR O CONNELL: On those adjacent property
l'ines, correct.

CHAI RPERSON (Rl FFI S: Cay. Q her
guestions? darifications needed?

CGood. Let's go to the Ofice of Planning.

Wat | want to do is run through the rest of the
record, and then we'll give you an opportunity for any
closing remarks that you mght have. Let's wel cone

the Ofice of Planning and ask if they can present
their report or perhaps their nove to stand on the
record.

MR JACKSON: M. Chairman, nmy nane is
Arthur Jackson with the Ofice of Planning. | woul d
happily agree to stand on the record. For the record,
we indicated in our staff report that the Applicant
neets the standards under 223.2, and it's consistent
with the conprehensive plan, and therefore, we
recommend approval .

CHAI RPERSON (RI FFI S: Excel | ent. Thank

you. Does the Board have questions of the Ofice of
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Pl anni ng?

VI CE CHAI RPERSON RENSHAW Per haps the
Ofice of Planning would like to commrent on page 5,
agency comments? Review by other agencies?

MR JACKSON: Yes. W sent this
application to a nunber of district agencies for their
review and coment. The only coments that we
received back were from the D.C. Fire, in the EM
depart nent . They had no objection to the site, and
usually their comments will be with regard to either
bui | di ng code issues or with new construction bl ocking
energency ingress, egress, or access to facilities.

That is to say, if they had a utility --in
a commercial building, you have the Y connection that
they usually attach their pipes through. They' d be
concerned about whether or not they do addition cover
the Y connection, but none of those issues are
relevant to this probably because of the existing
conditions where the walls along the property |ines
are solid, and then would block no w ndows, and the
fact that -- and | assume the fact that the addition
wi Il not extend beyond the existing rear yard.

So, in essence, there were no concerns
expressed by the fire departnment and no ot her conments

fromadditional other agencies.
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CHAI RPERSON (Rl FFI S: Any ot her questions

fromthe Board for the Ofice of Planning?
(No response.)
M. OConnell, did you see the Ofice of

Pl anning's neno? Do you have it?

MR O CONNELL: | don't know. | don't
think 1 got a nmeno directly from the Ofice of
Pl anni ng.

CHAI RPERSON CGRIFFI'S: Gay. Wll, we can
provide you with a copy if you would Iike. Do you

have any questions of the Ofice of Planning or their

report?

MR O CONNELL: | do not, no.

CHAl RPERSON GRI FFI'S:  (kay. Let's nove on
t hen. It has just been discussed the fire energency

and nedi cal departnent, which had no objection.

ANC-2-B, they also had action on that.
Ms. Renshaw, do you have that?

VI CE CHAI RPERSON RENSHAW W have a
letter from ANGC-2-B signed by Vince MCQullen, the
chai rperson, dated February 27, 2003. The ANC had a
neeting on February 12, 2003 and nine of nine
conm ssioners in attendance, a quorum at a duly
called public neeting. They voted to support the

special exception to construct a one-story rear
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addition to a one-famly dwelling in an R 5-B district
at 1530 Swann Street.

CHAI RPERSON Rl FFI S: Thank you, M.
Renshaw. W don't have any notes or submssions in
support or in opposition on this. Clearly we had no
party status requests. I think we are, unless there
are other questions of the Applicant at this tinme --
actually, there is one. Were are you in the HPRB
process?

MR O CONNELL: HPRB.

CHAI RPERSON (RI FFI S: |''m sorry, Hstoric
Preservation Review Board. Has this been revi ewed?

MR O CONNELL: W have not submitted yet.
W're waiting for this, and then we're going to go
f or war d.

MR JACKSON: | would note, M. Chair, the
I did run this by the HPRB staff because of its
| ocation and proximty, and the fact that it's
screened, they had no concerns.

CHAI RPERSON GRI FFI S: So you anticipate
this going on the consent calendar. W like to take,
you know, the stronger hand than H storic, so go with
our decision to them

MR O CONNELL: Ckay.

CHAl RPERSON  GRI FFI S: Actual |y, we
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probably ought to renove that from the record, right?
Get nyself in trouble.

MR O CONNELL: [I've run a lot of these by
themand really --

CHAI RPERSON Rl FFI S: Yes. No, | don't
see any, and obviously in ternms of the H storic
Preservation Review, they're going to |ook at design
| ocati on. The location of this is clearly unseen by
the front el evation.

MR O CONNELL: That's right.

CHAI RPERSON GRIFFIS:  Also, I've noted in
the record that this is a brick construction, which
will match the existing structure. What do | know
about historic preservation, but | wouldn't anticipate
any problemin that. And, we have full jurisdiction
to take action on our own with that, but | just wanted
to make note because we did have a note of that in the
record.

Therefore, are there other clarification
guestions from the Board for the Applicant at this
time or the Applicant's representative?

Not seeing any, 11 give you an
opportunity for any closing remarks you m ght have.

MR O CONNELL: | would just like to say

t hank you very much. | appreciate all your tine and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

consi derati on.

CHAI RPERSON GRI FFI'S:  Thank you very nuch.
| would nove for approval of Application 16994
pursuant to a special exception for the construction
of this one-story rear addition to this single famly
dwel | i ng. This does cone under Section 223 at
prem ses 1530 Swann Street, N W

I think the facts of the case and the
subm ssions clearly nmake the test for special
exception are within the parameters of 223 and what it
was specifically drafted for, and I would ask for a
second.

COW SSI ONER HOOD:  Second.

CHAl RPERSON GRI FFI'S: Thank you, M. Hood.
| s there any discussion by the Board?

(No response.)

Then 1'd ask for all those in favor of the
notion signify by saying aye.

(Chorus of ayes.)

And opposed?

(No response.)

MS. BAILEY: The vote is recorded as 5-0-0
to approve the application, notion nade by M.
Giffis, seconded by M. Hood. Ms. Renshaw, M.

Zaidain, and M. Etherly are in support. Is this a
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summary order, M. Chairman?

CHAl RPERSON (RI FFI S: | don't see any
difficulty with having a summary on this. M.
O CGonnell, do you have any difficulty in taking a
summary order? W could do a full blow order.
You'll see that sonetine after the sunmer. It will
outline facts of the --

MR O CONNELL: A summary is fine wth
us.

CHAI RPERSON GRIFFI'S: | should watch what
| say, shouldn't 1? A summary order, of course, is
appropriate in a case that has no opposition. It wll
just outline the specific rulings of the Board.

MR O CONNELL: That is fine with us, yes.

CHAI RPERSON CRIFFI'S:  Very well. | think
a summary order is appropriate in this case.

M5. BAILEY: Thank you.

CHAlI RPERSON  GRI FFI S: In which case, |
don't think there's anything else. M. O Connell,
have a great day.

MR O CONNELL: G eat.

CHAl RPERSON  GRI FFI S: Go enjoy the
afternoon or nmorning with your son.

MR O CONNELL: Thank you.

CHAI RPERSON @RI FFI S: Let us call the next
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case in the norning then.

M5. BAILEY: Application No. 16989 of
Wlliam T. and Norma G Byrd, pursuant to 11 DCWR
3103.2 for a variance fromthe use provisions to allow
office within a two story row dwelling under Section
330.5. The property is located in the R4 District at
prem ses 714 10th Street, N E., Square 912, Lot 72.

Pl ease raise your right hand to take the
oat h. Do you solemmly swear or affirm that the
testinony you are about to give in this proceeding
will be the truth, the whole truth, and nothing but
the truth?

Thank vyou. M. Chairman, if [|'m not
m staken, there is a request for party status in this
case.

CHAl RPERSON CGRIFFI'S:  That is correct. It
is Exhibit 19, which would be the first order of
busi ness for the Board. If Board nenbers could pull
that out. For clarification, is M. Mirie-Caire
Brown present today?

Not seeing an indication of such, Board
nmenbers, we have the application in front of us. I
know we've read it and reviewed it. Are there any
del i berative comrents fromthe Board on this?

Ms. Brown has indicated she resides within
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50 feet of the property. Any recommendations for
action on the party status?

MR ETHERLY: M. Chair, | would perhaps
be inclined to treat this perhaps as just testinony in
opposition to the application and leave it at that. |
nean, the proximty clearly is within the 200 foot
delineation that we typically look at, but while the
party applicant's presence is not necessarily
required, given the inportant role that we place on
parties in any proceeding, | mght be inclined to take
these coments into consideration as part of the
record in opposition, but otherwi se dispose of the
party status application request.

VI CE CHAI RPERSON RENSHAW M. Chairnan,
['"'m not clear why M. Etherly does not want to accord
party status to Marie-C aire Brown.

CHAI RPERSON RI FFI S: Carification, M.
Et herly?

MR ETHERLY: Based on what | see in the
party status application, | see argunents which of
course go specifically to the issues that are raised
under the variance test, but | nean, the question is
is there any additional information that this
particular party could bring to bear on the case that

m ght not otherwise cone forward in the presentation
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and discussion of the relevant tests, and | don't see
anything here that necessarily takes us any further
t han where we're already going to go.

CHAI RPERSON CRI FFI S: Wiat | understand
you saying in part of the request for party status
that we're entertaining now for M. Mrie-Caire
Brown, you're not seeing that the explanation of how
this person's interest would be nore significantly or
distinctly or distinguishably or wuniquely affected
based on the witten subm ssion?

VR. ETHERLY: M. Chair, upon
reconsideration, 1'd be inclined to nove forward and
support the application.

CHAlI RPERSON GRI FFI S: Wuld you like to
i ntroduce yoursel f?

M5. BROM: Good norning, M. Chair,
nmenbers of the Board. M nane is Marie-Caire Brown.
| am the owner of the hone at 704 10th Street. Al so
wth me is Mchael Zane from 706 10th Street. ['m
assum ng that anot her nei ghbor has identified hinself.

CHAl RPERSON GRI FFI S: Not for party
st at us.

M5. BROM: Ckay. I'"'m here to oppose

this, and there is no basis upon which this Board in -

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24
CHAI RPERSON (Rl FFI S: Ckay. Rat her than

hearing the testinony in the case, what we're doing is
trying to figure out whether we would grant party
status at this tine. You just indicated that there
are other residents that you anticipate being here.
Are you thinking that you are going to form a group
for party status?

M5. BROMN Actually, we have fornmed an
informal group, all 11, or actually all ten honeowners
over there, have net and discussed this matter at
length. We have participated in the ANC proceedings.

So, we're all on the sanme page. Mary Kay Fannarella

shoul d have filed her witten response, | believe. |
got a copy of it. | believe it should be in your
file. It was addressed to Ms. Kress last week, as

well as Carlos Reeder and Mary Dilworth. They all
filed oppositions with the BZA

CHAl RPERSON GRI FFI S: I understand that.
W're not questioning who is in opposition or not.
W're just trying to establish party status. So, |
need clarification in the fact of are you joining as a
group for party status before the Board?

M5. BROMN: At this tine, because | don't
have any witten authorization from the rest of ny

nei ghbors, | can't represent their interests. | can
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represent that we all are in agreenent that this
shoul d not be approved.

CHAI RPERSON (Rl FFI S: Ri ght, and |
understand that. Yes, M. Etherly?

MR ETHERLY: Just for further
clarification. The informal group, would that be
separate and apart from the Lincoln Mws East
Honeowner s Associ ati on?

M5. BROMN: No, that's us.

MR ETHERLY: Ckay, thank you. And M.
Chair, | do believe we do have the submssion from
Mary Kay Fannarell a. It was part of the additional
docunentation that was provided today, if |1'm not
m st aken. There's not an exhibit nunber attached to
t he docunent.

CHAI RPERSON &Rl FFI S: That's correct.
Cay. Ms. Brown, do you want to succinctly speak to
how you as a person are significantly, distinctly, or
uni quely affected if this was to be approved?

M5. BROM: In a nutshell, it changes the
city zoni ng map.

CHAI RPERSON  GRI FFI S: But how are you
specifically, uniquely --

M5. BROM: | have a honme that was

purchased in an exclusively residential comunity with
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the intention that |'d be surrounded by residential
properties and to allow a commercial entity to cone in
here woul d destroy our residential comunity.

CHAI RPERSON  CGRI FFI S: Board nenbers,
gquestions, clarifications? Does the Applicant have a
-- let nme actually have people introduce thenselves
for the record so | can address you.

MR SCHM TT: I'm Richard Schmtt, an
attorney for the Byrds. I'"'m wth the law firm of
Cast, Myceck and Cast. CGood norning.

CHAI RPERSON (Rl FFI S: Good nor ni ng. Say
your |l ast nane again? | didn't hear it.

MR SCHM TT: Schmtt.

CHAl RPERSON GRIFFI'S:  Schmtt. Very well.

M5. BYRD: Good norning. My nane is Norna

Byrd, and I'm one of the applicants.

MR BYRD: CGood norni ng. I'm WIlliam T.
Byrd. |'mthe other applicant.
CHAI RPERSON R FFI S: Thank you. M.

Schmtt, do you want to state a position on this
application for party status?

MR SCHM TT: As to the individual, we
don't have a position, M. Chairnman. However, we

woul d oppose -- | have not seen any subm ssion as to a
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CHAI RPERSON GRI FFI S: | ndeed, and it's not

under di scussion because we don't have it either, if |
understand where you're going. So, you do not have a
position on the party status application that we have
before us, is that correct?

MR SCHM TT: That is correct.

CHAlI RPERSON CRI FFI S: Good. Let nme hear
further. Last deliberation by the Board. Yes, sir?

COW SSIONER HOCD: M. Chair, | would be
inclined to grant party status. | think it allows the
opportunity in this case for sone cross examnation if
need be, and it may enlighten us as to sonme of the
issues which she raised here in her party status
application as far as substantial detrinents of the
public good, and even though they have an infornal
group, | still would like to see that exchange of
di al ogue. That's ny position.

CHAl RPERSON GRI FFI' S:  kay.

VI CE CHAI RPERSON RENSHAW M. Chai rman, |
agree with M. Hood, and perhaps should these other
persons involved with the association conme forward, it
could be fornmed into one cohesive group. |n any case,
I would agree with party status for Marie-Claire
Br own.

CHAlI RPERSON (R FFI S: Good. Let nme hear
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any opposition to granting party status to M. Brown
at this tine.

MR ZAl DAI N I'm in favor of granting
party status to Marie-Caire Brown. | don't think it
woul d be proper for us to preenptively approve a group
party status because nothing has been submtted.

CHAl RPERSON GRI FFI'S:  That's correct.

MR ZAlI DAI N If it were submtted, |I'm
not sure that we could do it then, but | support
Marie-Claire Brown as a party.

CHAl RPERSON GRI FFI'S:  Good. | appreciate
that note of clarification. I don't hear any
objections fromthe Board, so | take it as a consensus
to grant party status to Ms. Brown.

Following up on M. Zaidain's coment, we
are not keeping the door open to entertain party
status, as we are calling the case, and we are
starting it right now | would see -- we'd have to be
wel | noved to entertain further party status
appl i cati ons m d-stream

That being said, M. Brown, welconme. You
have party status. I"d ask you just to take a seat
and let us proceed wth this and have the presentation
of the Applicant's case at that tine. Then we will

call you up for any cross examnation that you m ght
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have.

M5. BROM: Thank you, M. Giffis. Just
so we know, | was advised that there were other
persons who filed as well.

CHAI RPERSON (RI FFI'S:  Party status?

M5. BROMN:  Yes.

CHAI RPERSON Rl FFI S: Well, take the
opportunity to get that clear because we don't have
any.

M5. BROM "Il check next door to nake
sure.

CHAI RPERSON CGRI FFI S: Is staff aware of
any ot her applications that cane in?

MS. BAILEY: No, M. Chairnan.

CHAlI RPERSON @RI FFI S: Ckay. So, if you
can evidence that, we'll look into it at that point.

MS. BAI LEY: Now, there are letters of
opposi tion, but no requests for party status.

CHAI RPERSON Rl FFI S: Ri ght. CGood. M.
Schmtt, let ne turn it over to you, and you can begin
your case.

MR SCHM TT: Thank you very nmuch, M.
Chai r per son.

W are here this norning to ask for a use

variance. The Byrds have recently purchased 714 10th
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Street, N.E., and they purchased it with the intention
of using it as a general office space. Wiile the
Applicants believe they neet all of the requirenents
for a use variance, we also believe that the |aw
applicable in a facts situation such as this provides
even nore support, and that law is the legal theory of
estoppel in this case.

As stated in the subm ssion, the Byrds did
everything in their power when they purchased this
property to determine that this property could be used
as office space, and that they would be legally using
it for their business. They will testify in a few
m nutes as to what steps they took.

They did everything in their power,
including checking with the District of Colunbia. The
District of Colunbia affirmatively infornmed them that
this property was in a CG2-B, and they went forward
with the purchase of the property. Those are
affirmative acts of the municipal corporation

The Byrds nade expensive and pernmanent
i nprovenents in buying this property. They put down a
$60, 000 down paynent and paid a total of $299,000 for
the property, and that the equity strongly favor the
Applicant in this case.

This is a case wherein the Applicants are
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the Byrds, of course, and we're proceeding to ask for
a certificate of occupancy from the District of
Col unbi a. This is not a case where the honeowners
have conme in and are objecting to what we are doing.
This is a case where the other party in this case is
the District of Colunbia.

I"d now ask that Ms. Byrd explain to the
Board exactly what steps they took when |ooking for a
new honme for their business.

MR ZAI DAI N M. Chair, can | ask a
question real quick?

CHAI RPERSON GRI FFI'S: Yes.

MR ZAl DAl N: In your argunent on
estoppel, and |I'm sifting through the paperwork here
| ooking to see if it was submtted, it's your position
that you received an official declaration from the
D.C. government on the zoning on this property, or was
it a verbal?

MR SCHM TT: No, it was a witten piece
of paper.

CHAI RPERSON GRIFFIS: It's Exhibit B

MR ZAlI DAl N: Exhibit B, okay. That' s
what | was looking for. Wll, and also you nentioned
that in ternms of the appraisal, that's the other

aspect of it, too, | guess, is that the appraiser got
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it fromthe District of Colunbia?

MR SCHM TT: Yes, and also the real
estate agent. Wiere el se would these people get the
information as to --

MR ZAl DAl N No, no, | wunderstand that,
but what I'mlooking for is --

CHAI RPERSON GRIFFI'S:  Let's not |ose that.

Let's go directly to it. You' ve now in your opening
asserted that based on estoppel, you' re show ng that
D.C. affirmed the zoning on this.

MR SCHM TT: Yes.

CHAI RPERSON (Rl FFI S: And that's your
words. The issue cones from the agency or departnent
that you received that zoning designation, is it your
understanding that that is the agency that actually
certifies the zoning on a piece of property?

MR SCHM TT: That is the agency that
i ssues the certificates of occupancy.

CHAI RPERSON  GRI FFI S: But it doesn't
certify the zoni ng?

MR  SCHM TT: That is correct, M.
Chairperson. It does not -- our understanding is that
the office in this building certifies the zoning.

CHAI RPERSON GRI FFI'S:  That's correct.

MR SCHM TT: However, when a purchaser of
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property goes to 941 North Capitol Street to obtain a

certificate of occupancy, they are not told that that
is not where they get the information as to zoning.
There is nothing posted. W're not even relying upon
ver bal statenents.

There is nothing posted in those offices
or anyplace in that building saying that we are not
the final word on zoning. However, we do issue
certificates of occupancy, and obvi ousl y t he
certificates of occupancy depend entirely upon what
the official zoning is. A person doesn't have any
expectation that the D strict of Colunbia enployee,
who would issue a certificate of occupancy, does not
speak authoritatively.

CHAl RPERSON GRI FFI' S:  Ckay.

MR SCHMTT: | nean, they're being --

CHAI RPERSON  GRI FFI S: No, I fully
understand, and fully understand the frustration of
how this has occurred. Vell, | think we'll get
further into the issue, but that's one piece we have
t hought quite extensively about.

The next piece that |I'm not sure that you
will, but possibly for direction of testinony, you
made the statenent that there were expensive and

per manent i nprovenents nade to the site. I's that
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correct?

MR SCHM TT: What we're speaking of is
expensi ve and i nprove --

CHAI RPERSON GRIFFIS: |Is the equity in the
pur chase?

MR SCHM TT: The equity and the use of
t he $60, 000 for the purchase of a building for --

CHAI RPERSON (RI FFI S: But the opportunity
cost of $60,000 is what you're calling expensive and
per manent inprovenents to the property?

MR SCHM TT: Well, the $60,000 cannot be
i nvested otherwi se into the business.

CHAI RPERSON GRI FFI'S: | under st and.

MR SCHM TT: And there will also be other

testinony. It pales as to the 60,000 as to work that
was done to upgrade the telephone lines into the
pl ace.

CHAl RPERSON GRIFFI'S:  Ckay. Well, | think

we'd like to focus nore on the expensive and permanent

i nprovenents to the property. Ms. Renshaw, you had a

guesti on?
VI CE CHAlI RPERSON RENSHAW That was ny
guesti on.
CHAlI RPERSON GRI FFI S: Very good question
M. Zaidain?
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MR ZAI DAl N Just very quick, just to

make sure | understand what Exhibit B is. Exhibit B
was an apprai sal ?

MR  SCHM TT: No, that was a property
information printout obtained from the Departnent of
Consuner and Regul atory Affairs.

MR ZAIDAIN. Ckay, and this property was
purchased fromthe DCRLA?

MR SCHM TT: No, it wasn't, although if |
can nention something, that's an interesting point
because this property was originally owned back in the
1970's or 80's by the DCRLA, and | believe that that
may be part of the problem as to the zoning because
the zoning at that time, obviously, was not set. It
was DCRLA property, and that that m ght be part of the
probl em

Imrediately behind this building is |
bel i eve an eight-story senior citizen building, which
is also different zoning and of course there's the H
Street corridor.

CHAlI RPERSON GRI FFI S: Vell, let ne say,
first of all, no one questions that there's sone
inpropriety or dishonesty here in your presentation.
In fact, we've done our own investigation, and 1've

| ooked into, first of all, how could DCRA list this?
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This was changed. The zoning was changed in '77, and
then there are sone other peculiarities.

The reality of the District is that not
everything is wupdated «currently, and there are
different sources for this. So, no one's questioning
that. | think we know how this could occur. Then the
next piece is whether we actually -- well, the next
piece is then just to hear the use variance on it.

M. Zai dai n, do you have ot her
clarifications on that?

COW SSI ONER HOOD: M. Chai rman?

CHAl RPERSON GRI FFI'S:  Yes, M. Hood.

COW SSI ONER  HOOD: Let's go back to
Exhibit B. W haven't established whether this was an
official D strict governnment docunent. | know there
was a discussion going on. Wil e the discussion was
going on, | was actually |ooking for mne.

CHAI RPERSON GRIFFI'S: | see.

COW SSI ONER - HOCD: So, | wanted to find
out where we were exactly on this Exhibit B.

MR ZAl DAI N Vell, | was l|ooking for
whet her or not they had an official certification of
the zoning. It doesn't seemlike that's what this is.
This is a transaction record.

CHAI RPERSON GRIFFIS:  Wwll, let's get the
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direct answer. Was this property certified, the
zoning certified on it?

MR SCHM TT: No, M. Chairperson. It was
not certified as such. There was an application nade
for a certificate of occupancy after the purchase of
the property. However, this particular docunent,
Exhibit B, was obtained prior to the Byrds purchasing
t he property.

If I may have M. Byrd speak directly to
that point, he was the person who went down to DCRA at
941 North Capitol.

CHAI RPERSON  GRI FFI S: Ckay. Let's do
t hat . Let's sit back and let you present your case,
and then we'll barrage. M. Byrd?

MR BYRD: Norma Byrd is going to give an
overview of our testinony, but I'd just like to
clarify the issue of Exhibit B.

CHAI RPERSON GRI FFI'S:  Good

MR BYRD: If you go to the place where
you apply for a certificate of occupancy, there's a
service counter, and the service counter has sone nice
conputers there. Their conputers have a dat abase that
has lots of information on each property. At the very
bott om of the database record is zoning information.

I was at that location when we were
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t hi nking of buying another property, specifically to
put out business here on North Capitol Street, and in
fact, we put a contract on that property. W noticed
that the owner kept naking changes to the property
after we had a contract on it, and we said you can't
do that. He said, it's nmy property. | can do what |
want to with it.

Meanwhile, we brought an architect in
there to help wus wth sonme renovation issues
associated with that building, and when she saw what
he was doing on the back of the building, she said
that's in violation of the building code. That's how
you get out of the contract. |'mnot sure which code.

Go down to this office where you get the certificate
of occupancy, and they can help you figure out what
the building code violation is.

So, | went to that location, went to that
office. That's when | discovered all the infornation
they had in their conputer, and | said, may | have a
copy of that. So, they printed that out for ne, and
at the bottom of that same property information
printout for that address was zoning information.

So, when we were considering, and that
zoning information was GC 2-B. So, when we were

considering a contract on this property, when we got
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out of the other property, our real estate agent found
this property that was zoned C2-B based on the
Mul tiple Listing Service, we went back down to the C
of O application office, and | said may | have a
printout of the information you have on that. At the
very bottom it said C 2-B.

So, that's what Exhibit B is. It's a
printout of a database record that the front office at
this place where you get the C of O has.

CHAlI RPERSON  GRI FFI S: Right, and vyour
attorney has said that there are not big signs there
that say this is not a certified zoning. This is not
where you certify the zoning on your particular
property.

MR BYRDD M. Chair, we are in the --

CHAI RPERSON GRIFFI'S:  That's ny words, but
kind of the intent of the --

MR BYRD W aren't in the real estate
I nvest ment busi ness.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR BYRD: And this is the D.C. governnent
office, and oh, you' ve got zoning information, great.
To be honest, | didn't know what BZA was before we
began this process.

M5. BROMN. M. Chair --
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CHAI RPERSON GRI FFI S: Actually, what |'m

going to do is have them finish their case and then
"1l call you up

M5. BROM: | just wanted to formally
object to the two exhibits that they have.

CHAI RPERSON GRIFFI'S: | see.

M5. BROAW First of all, the exhibits are
not certified. They're not authenticated. There's no
indication that either of those -- one exhibit that
they're relying on is not even a District of Colunbia.

It's a Miultiple Listing Agreenent that a real estate
agent enters in to assist them

The second one, there's no indication
where that docunment came from | don't doubt that M.
Byrd may have gotten it from a counter at DCRA
However, it's not an official docunent, and it's
certainly not for the purpose --

CHAl RPERSON GRI FFI'S: Ckay, but the basis
of your objection is that they' re not certified?

VB. BROMN: They are not properly
certified. They're not authenticated. There's no on
here to --

CHAI RPERSON &Rl FFI S: Ckay. Boar d
nmenbers, | think you hear the objection. | think it's

well stated. However, we don't require that, in fact,
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things to be certified. | think it's actually nore
appropriate to take that up in cross exam nation and
deal with it at that point unless | hear any other
opinions on that. M. Zaidain?

MR ZAl DAI N: No, | agree with you. I
think those are points that she can bring up in her
cross or in her case.

CHAl RPERSON GRIFFIS: ay. That | would
take that as a consensus that we would deny the
objection at this point. W can keep the exhibits in,
and | think it is clear fromthe Board what they are,
and we will bring further clarification as needed, and
al so on cross exam nation.

Ckay.

MR SCHM TT: I'd like to have Ms. Byrd
recount what steps were taken in choosing this
particular property to use for their business. Ms.
Byrd?

M5. BYRD: Good nor ni ng. To be honest,
I"'mreally not sure where to start. | hope you can
appreciate that this has been a very frustrating
experience for wus, one which until now has been
difficult for nme to discuss and not get either
hysterical or cry. |I'mnot quite sure which |I'm going

to do this norning. | think I can make it through.
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CHAI RPERSON (Rl FFI S: W' ve seen both, so

whi chever you choose.

M5. BYRD: W've been in business since
1981. W started in our hone. W have a certificate
of occupancy to operate a business out of our current
resi dence. W still operate a business out of our
current residence, but we also have a warehouse office
in Forestville, Maryland. W' ve been there al so about
ten years. Qur lease was expiring in Decenber of
2002.

In June of 2002, we engaged first one real
estate agent who started showng wus residential
properties, whatever was on the narket wthin the
price range we were |looking for. W clearly made it -
- it was a waste of our tine.

W then were introduced to Fairfax Realty,
Luanne Pool e. W started working with her in July,
making it very clear to her we wanted a mxed use
environnent to be in. W like the residential |ook
but we like the commercial usability of a property.

There are many simlar townhouses that are
operating throughout Capitol H I, throughout the
Silver Spring area. That's the kind of |ook that we
wanted. W're a snmall managenent consulting busi ness,

and we don't have any nore than about five to seven
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peopl e at the max.

So, we were shown first a variety of
properties. The one that ny husband earlier nentioned
on North Capitol Street we rejected finally because of
a Code violation. So, we were trying to do everything
possible to nake sure that we were in conpliance with
what ever the city's requirenents were.

This was our second purchase of property
in the D strict of Colunbia. Wen we bought the
residence that we live in, we dealt with a real estate
agent then. W did not go to anyone and ask, would
you please give us a certification? Now, this is a
residential property. W didn't even know such a
t hi ng exi st ed.

So that when we went to the real estate
agent that we were working with in July, there was no
reason for us to say, other than what our requirenents
wer e. W did not know that there was another step
t hat coul d have possibly been taken. Wether the real
estate agent knew it or not, | have no idea.

Before we placed the contract on the
property, we went to the property. W inspected it.
W | ooked at the real estate listing. W asked, are
you sure that this is zoned G2-A She said no. This

is G2-B. W said how do you know that? That's when
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she showed us the docunent that said this is fromthe
Mul tiple Listing.

W | ooked at the document. Fine. W then
pl aced a contract on the property. Wen we |ooked at
the property, we net the owner. The owner indicated
that he was operating a business out of that |ocation.
W had no reason to -- and he said there are a nunber
of people on this block that have businesses that they
operate out of their hones.

W didn't question him As a matter of
fact, what we were also looking for was a property
that was in what the governnent calls a hub zone.
That particular location fit a hub zone. W went on
the SBA's website and found that the individual who
owned the property has a hub zone business in that
| ocati on.

W were not intending to cause any
di sruption to the neighborhood. In our hone based
busi ness, when we got started, we were not a detrinent
to the neighborhood. W were an asset to the
nei ghborhood. @ W cause no parking problem which has
been alleged, | believe, in some of the statenents
that have been filed. W cause no detrinment to
children. W are a paper conpany, and there's nothing

that we would bring to that neighborhood that would

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

change the character of the nei ghborhood.

W are really at your mercy in ternms of an
investment that we have nmade totally in good faith
Qur | ease where we are operating outside the District
of Colunbia has expired. W are now on a very
expensive nonth to nonth | ease.

The appraisal that we received showed the
property was commercially zoned. The information we
got from the real estate conpany showed it was
commercially zoned. Al the docunents that we signed
at settlenment showed that we were not going to be an
owner occupied in ternms of residential property. The
i nsurance that we are carrying on the property is for
a commercial use property.

W are right now between a rock and a hard
pl ace. W have, before knowing that we were in error
in our ability to use the property, we did upgrade the
t el ephone system at quite an expense. W did not
upgrade any of the electrical. The only upgrade that
was necessary was to nmake sure that the conputers that
we would be bringing into the location wuld be able
to operate and there was enough voltage. Asi de from
those two changes, there's no physical change to the
interior of the building. There's no physical change

to the exterior of the building.
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What we thought we would bring to the
nei ghborhood was a presence during the day. W
assuned that nost of the neighbors that don't operate
busi nesses at that |ocation are gone, and there woul d
be eyes and ears in the neighborhood because there
would be someone there Mnday through Friday,
basically from8:30 to 5.

VW have no intentions of causing the Kkind
of opposition that our filing has cause. Ri ght now,
we really do not have the financial resources to nake
t he appropriate change to find another facility.

CHAl RPERSON GRI FFI'S:  Ckay.

MR SCHMTT: 1'd just like to ask you one
questi on. Do you and your husband own other rental
property?

M5. BYRD: No, we don't own any other. W
only own the hone that we live in and this property
that we recently purchased in Septenber, Cctober

MR SCHM TT: M. Byrd, if you have

anything to add, I'd ask that you add it at this tine.

MR BYRD: | have nothing to add at this
tinme.

CHAl RPERSON GRIFFI'S:  There w |l be other
opportuniti es. Ckay, first of all, in this case,
Board nmenbers, | do think we need to address the
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estoppel issue, and how we look at that, wth the
estoppel that will go into the use tests, but the
variance tests will also need to be net.

I have some specific questions, and then
I'd like to hear nore about -- | think the estoppel
four points have been outlined as you see them and I
think it's frankly upon us to figure that out.

Then going to hardship, as this Board well
knows, the use variance is the highest test that this
Board has. Synpathy or understanding of issues factor
limtedly. | nean, we're human. I think that's why
we have human boards, but they factor limtedly in
terms of the evidence that needs to be nade.

That is, and it's specifically and
succinctly put for a use variance, how is it shown
that this property could not be used for a matter of
right use. So, | give that to you as a direction and
how you mght want to answer further questions or
provi de testinony on that.

My specific questions are this. | think
we're fairly well aware that there was sone reliance
on a real estate broker, and that somewhat goes to
est oppel . It kind of steps out of -- well, let ne
just state that.

Your appraisal was done on a Uniform
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Resi denti al Appraisal Report, is that correct? It is
correct. Actually, it's in front of me. The issue to
me then is, although it lists the conmercial zoning of
it, but actually, it conps, if | can see, and in ny
looking at this, all residential properties. Does
that factor into how the idea of how you |ooked at
this, and secondly, do you have a tax assessnent from
the District of Colunbia that could be produced for
evidence in this case? |Is this taxed as a conmmerci al
property?

M5. BYRD As far as the appraisal is
concerned, we did not engage the appraiser. The
lender that we went to when we told him what the
i ntended purpose of the purchase was, engaged the
appr ai ser. W were told by the lender that based on
the use and the type of loan we were requesting, this
apprai sal would cost us nore because they appraiser
had to do nore in ternms of it being purchased for
commer ci al use.

CHAI RPERSON GRIFFI'S: R ght.

M5. BYRD: So, we did not, and I|I'm not
astute at exam ning appraisals. Ve were primarily
| ooking to nmake sure that the investnent that we were
about to expend was appropriate in terns of the

anmount .
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CHAl RPERSON GRIFFI'S:  No, | under st and.

M5. BYRD: So, if we were offering
299,000, we were looking to see what the other
properties -- what this property woul d appraise for.

CHAl RPERSON GRI FFI'S:  Right.

M5. BYRD The fact that he wused
residential -- 1 didn't know anything about these
ot her properties.

CHAI RPERSON GRIFFI'S:  Ckay. Well, and our
jurisdiction won't go this far, but | would suggest
t hat maybe you contact themfor a little rebate on the
apprai sal cost that you got.

M5. BYRD: Well, we have already.

CHAlI RPERSON GRI FFI S: Good, and 1'll put
that out there. | don't think it really infornms us
much nore than that. QG her questions at this tine,
M. Zaidain?

MR ZAIDAIN. Yes. In your testinony, M.
Byrd, you said that there were other properties in the
nei ghborhood that were being used for offices. Are
those, to your know edge, home occupations, or are
t hey being used as full office uses?

M5. BYRD: The seller didn't go into that.

MR ZAI DAIN.  Ckay.

M5. BYRD: He had a hone office, although
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CHAI RPERSON GRIFFI'S:  And he lived in the
house.

M5. BYRD: And he lived in the house.

MR ZAI DA N Because it was a hone
occupati on he had?

MS. BYRD: Right.

MR ZAIDAIN. Ckay, and --

MR BYRD But to the best of our
know edge, he did not have the hone occupancy permt.

MR ZAIDAIN Ckay. That was going to be
ny next question. Ckay, thank you.

CHAl RPERSON GRI FFI'S:  Yes, M. Hood?

COW SSI ONER  HOCOD: I"m just curious, M.
Byrd, was this rezoned -- |I'm trying to renenber
through the reading, was this rezoned at a certain
point intime fromGC2-Bto R4, or has it always been
to your know edge --

CHAI RPERSON (R FFI S: That's correct.
Actually, we investigated that. It was not submtted
in 1977 as the Zoning Conm ssion's order that changed
the zoning on this property.

COW SSI ONER  HOOD: Ckay. Vell, let ne
just state this. The rezoning, once the Zoning

Conmi ssion sets it down as a hearing, everything stops
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because then it becones the less restrictive zoning,
whi ch woul d nmean that, for exanple, |ast night we just
rezoned an area. |'ve forgotten what the zoning is
al ready, but anyway, we have -- that zoning now is in
force. That's what's in place.

I"'m having a little problem buying the
argunent of where you received your information from

I'I'l let you know that up front. Being on the Zoning
Comm ssion, | think it's useless for us to sit here at
ni ght and make these map anendnments and change zoning
and then to cone back and counteract what we did
previously.

So, again, as the Chairman has said, |'m
very interested in hearing how you can't do what it's
al ready zoned for, how you cannot change the use. I
don't know if that's been answered to vyour
satisfaction, M. Chair, but it hasn't to mne thus
far, how you cannot use what's allowed there, how you
cannot use the R-4 zone. ["'m still waiting to hear
t hat .

M5. BYRD: Well, help me understand.

COW SSI ONER HOCOD:  Sure wil .

M5. BYRD: And let nme see if | can explain
what | think you're trying to ask. Are you trying to

say why is it that we can't use it for residential?
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COMM SSI ONER  HOOD: Vell, obviously it's

you don't want to.

M5. BYRD: Well, it isn't a matter of we
don't want to.

COW SSI ONER HOOD:  Ckay.

M5. BYRD: We have a hone that we live in
already. W can't use it as a honme occupancy because
in a home occupancy situation, you can only have one
unrel ated person that does not reside in that house
working in the house. So, we don't fit that criteria.

The other reason that we can't use it is
because we have no other financial resources avail able

to us to buy another facility, and if we keep that

property, we're not in the rental -- we have no other
rent al property. W're not into real estate
i nvest nent . W are not |ooking, we did not purchase

that property to rent it out to a tenant.

COW SSI ONER  HOOD: Vell, let nme ask you
this, Ms. Byrd, how wll that not affect, and M.
Chair, you can let ne know if this is not the
direction you want to go. How will that not affect
the integrity of the zone plan? Because the Zoning
Comm ssion, we spend a |lot of evenings thinking things
through and trying to plan for the zoning of the city.

What | see here now, we're just throw ng
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everything that this Zoning Comm ssion, and | see one
of ny colleagues voted on this in 1977, and we're
throwi ng everything he's done now out the wi ndow. |'m
just concerned about that.

CHAI RPERSON (Rl FFI S: But let ne -- yes,
M. Schmtt.

MR SCHM TT: May | respond to that. As
to whether or not we're throwing everything out the
wi ndow, we understand what the Zoning Conm ssion does.

It's a matter as to what information the Byrds were
given at the tine. W don't dispute that the correct
zoning is such, but what we're saying is that when
they went to ask and when they hired a real estate
agent, their agent who they hired to find a property
that was on this -- in other words, I'mtrying to nake
the distinction that people seemto say well, you have
a real estate agent.

The real estate agent nade the m stake.
No, the Byrds had hired soneone to make an inquiry.
If the Byrds instead of hiring soneone, went to the
of fice thensel ves or went to the proper sources to get
the information. It's the same as if they had asked
for the information.

COW SSI ONER - HOOD: | understand. ['m

very synpat heti c. | can sit here, and believe ne, |
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understand all that, but it goes back to the Chair's
comments. W have to look at what's in front of us,
and | appreciate what they're saying, and | do feel
for them Li ke he said, we're all humans, too. Ve
don't want anybody to go wunder or be put at a
di sadvant age, especially when you have confusi on.
Again, let ne just get off of that point.
Let ne go to this point. M. and Ms. Byrd, in the
area, reading the submttals, H Street is not too far
away, right?

MB. BYRD: H Street is about a block or
so.

COW SSI ONER HOCD:  About a bl ock

MR SCHM TT: Could we approach the bench
and show you a bl owup of the photograph?

CHAI RPERSON (Rl FFI S: You can submt it
into the record if you want. You won't get those back
if they're submtted in.

I think M. Hood's point is well directed,
and that is, what he's trying to understand is the
use, and | have trouble with this, and well, I'm not
the expert, but |ooking at a use variance, one goes to
obvi ously the user, right. But for our purposes in
the use variance, we look to the |and essentially.

W |look to the land as saying well, what
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is this unique characteristic that says it cannot be
used for the purposes in which it is zoned. In this
particul ar piece, we're looking at an R4 townhouse,
and before us is a use variance, and what we're being
asked is to grant this use variance.

| think M. Hood is not seeing how this
makes the test that is so hard to put a residential
use into this building that we nust grant a use
variance, that in effect changes the zoning on it.

M5. BYRD: Well, please appreciate that --
| appreciate your position, and we're not here in any
type of adversarial type of a situation, and we're not
here to cause of dil emma.

CHAI RPERSON GRI FFI'S: R ght.

M5. BYRD: W are here because we have a
dilemma, and we have put this before you to review
this to see if there is a way that you can help
resolve a problemthat we have found ourselves in that
we believe that the city had a participation in, that
was not of our own making.

CHAI RPERSON GRI FFI S: Ckay. So, if I'm
hearing your correctly, and M. Schmtt can correct
me, you're presenting in whole an estoppel argunent
for the use variance?

MR  SCHM TT: Yes, we are, but we're
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presenting both. W are asking the Board to consider
that a use variance, but also under the Shaw case, we
are asking that the Board find on the facts of this
case that the theory of estoppel should be applied
against the District of Col unbia.

MR ZAIDAIN. Well, | guess | was going to
ask a question. | nean, we really need to kind of get
this down to the basics of how we're going to proceed
her e. I'"d actually like to hear from corporation
counsel on this. Can we go forward with this and
deliberate in process a use variance based strictly on
t he argunent of estoppel.

CHAI RPERSON GRI FFI'S: Yes.

MR ZAl DAl N: I"ve never participated in
such a proceeding. I"d be curious to hear if we can
do that.

CHAl RPERSON (R FFI'S: W can. Ms. Monroe,
do you di sagree?

M. MONRCE: No, | agree. In fact,
estoppel would be one of the factors, the estoppel
i ssue. | nmean, one of the factors you would | ook at
in determ ni ng whet her or not --

MR, ZAl DAl N: wll, if | could just
interject, it seens to ne, and please, if the

Applicant's attorney would concede or deny this, that
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it seens like that's the only factor we're | ooking at.

CHAl RPERSON GRIFFI'S:  That's what | asked.

MR ETHERLY: No, | think the way to think
about it is we're essentially looking at a two-part
anal ysis here. You have the use variance test, which
as the Chairman has laid out, still has to be
satisfied, and | believe that's where M. Hood' s
guestions were begi nning to probe.

The estoppel piece is an argunent that's
being presented for the -- is an argunent being
presented to say that you cannot deny the use variance
because you are estopped fromthese additional actions
that took part based on the all egations.

MR ZAl DAI N That's the theory, but |
guess I"'mbeing a little bit overly blunt in trying to
get the reality of the situation because every tinme we
bring up these issues of the use variance and use
variance tests, we're getting the estoppel argunent
back to us. M point is if that's all we're going to
get in terns of testinony, then let's just proceed and
not try to draw that out, and get sone clarification
on whether or not we can strictly deliberate on the
est oppel argunment because up to this point, that's all
' ve heard.

MR ETHERLY: Well, | think that's where
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M. Hood's questions were going, and | think | agree

with you in terns of the witten subm ssion. There
wasn't a lot of comentary on the use part it. That
is a significant conponent here. | nean, you' ve done
well to lay out the four issues that have to be

addressed from an estoppel standpoint, and | share M.
Hood's concerns that you m ght not necessarily be all
the way there.

Aearly, it's a regrettable set of
circunstances that you find yourself, just as one
nmenber speaking here. You acted in good faith. I
think the challenge here is that conponent of the
estoppel argunment that speaks to the affirnmative
action of the municipal corporation.

As the Chairman noted that question
regarding what is the agency that does the zoning
certification, your reliance cane about based on the
docunent, and we've had sonme argunments about the
probative value of that docunent. Be that as it may,
you have a docunent that you received at DCRA through
a conputer screen or a printout which illustrated the
C 2-B zoni ng.

You had sone additional docunents that
weren't official docunents, but yet further gave you

confort that you were noving along appropriately with
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the right type of property for your needs, but | think

that's the big issue in terns of the challenge from
t he estoppel standpoint.

The expensive and permanent i nprovenent
pi ece, clearly, as you noted, you have the $60, 000
down paynent. Ms. Byrd, you ve spoken to the
additional changes that were made with regard to the
t el ephone system It mght be hel pful to provide sone
addi tional docunentation as it relates to that, just
to put sone type of quantification on it. " m not
saying that's for me going to be a very dispositive
factor, but | think it helps to buttress that
particul ar factor.

The equities conponent, | nean, once
again, you find yourself in a very regrettable
ci rcunst ance. So, you have to, in ny mnd, |I'm
t hi nki ng you' ve got to go through that analysis first.
If you fail there, you still can nove forward with
t he use argunent.

| believe M. Hood's questions get really
to the heart of the matter which is, why not sinply
sell it, or why not sinply rent it? | understand
you're not in the business of being a rental agency.
That's not what you purchased the property for, but

t hose two options exist.
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What's the hardship that present -- other
than the fact that okay, you've got $60,000 sunk into
the property and you're paying a nortgage on it, but
outside of that, why not sell it, or why not rent it
out ?

MR ZAlI DAI N Before we start taking
testinony on that, | wanted to -- | don't mean to cut
you off, but corp counsel has been waiting to chinme in
down there. | think she's going to provide sone
clarification to where we're going.

COW SSI ONER HOOD:  Actually, I'"mgoing to
yield, but ny point was never finished. So, | kind of
lost the floor, but I'Il wait.

MR ZAIDAIN. Ckay, |I'msorry, M. Hood.

CHAI RPERSON (Rl FFI S: "1l bring it back
to you, M. Hood.

MR ZAIDAIN. M/ apol ogi es.

CHAI RPERSON R FFI S: M. Zaidain is
chonping at the bit for a | egal opinion.

VR ZAl DAI N: Wll, just because | think
we need to get some clarification on what Kkind of
testinony we need to get.

CHAI RPERSON GRIFFI'S:  Okay. M. Monroe?

M5. MONRCE: Let nme see if | can interject

a little. | think I have two -- M. Etherly kind of
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laid it out. There's two different things here.
There's the use variance test, okay. The use variance
test, one of the things you would | ook at would be the
actions of the D strict of Colunbia and how they
affected the Applicants. kay, that's a separate
i ssue.

Wiet her or not they nmake the use variance
test, if the D strict should have estoppel applied
against it, then the District is estopped to deny the
use vari ance. It's a separate issue. There's four
elements to the estoppel, and if you find those
elenents are all present, the D strict is estopped.
You have to grant the variance.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR ZAIDAIN: Ckay.

CHAI RPERSON GRIFFI'S:  Waich is the point--

M5. MONRCE: But that you can do first,
but okay, if the District is not estopped, then you go
to the use variance tests and one of the things you
would look at is the actions of the District within
the framework of the test.

CHAl RPERSON GRIFFI'S:  Right, as the unique
ci rcunst ance or possibly creating hardship.

M5. MONRCE: That would be part of the

uni queness of the property because obviously this
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problem is unique to this property because the
District made a m stake or whatever.

CHAI RPERSON  (RI FFI S: Very well said.
Everyone understand what Ms. Monroe has just |laid out?

VR ZAl DAI N And | will now yield to ny
col | eagues on the other side of the bench

COW SSI ONER HOOD:  Actual ly, | just want

to respond to sonething that Ms. Byrd said. Ms.

Byrd, this is not adversarial. No one was trying to
be adversarial. If that was the perception, then I
apol ogi ze.

Wat | was trying to do was just get ny
guestions asked. That was all.

M5. BYRD: The reason that | nentioned
that, and | was not getting that inpression at all
but I wanted to nention that because as we've attended
the various neetings at the ANC, it seens as though
we're getting that fromthe nei ghborhood.

CHAlI RPERSON GRI FFI S: Ckay, and | think
the Board has seen that a lot, and we're very aware of
it, and it is too bad, and | think it becones
destructive when passions get in the way of
rationality and reasoning and getting to the bottom of
the facts. Frankly, this Board is concerned only with

the facts of this case in naking the test. So, we
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w |l focus on that.

That being said, any other questions from
the Board at this tinme for the testinony that we've
just heard? Yes, M. Etherly.

MR ETHERLY: Just as a quick follow up[
| think the docunentation mght be hel pful, but to the
extent Ms. Byrd or M. Byrd, you mght be able to
approxi mate what the expenditure was on the upgrade to

the telephone lines or framework for the unit, that

m ght be hel pful. | mean, what woul d you characterize
t hat ?

MR BYRD It was sonething under a
t housand doll ars. | don't renenber the nunber
exactly.

MR ETHERLY: Ckay.

MR, BYRD: The issue was the previous
ower had a T-1 line comng into the property to
support his internet business, but then he had a
single line phone for the voice side of it. Ve did
not want to use a T-1. W didn't need that capacity,
but we were going to use a high level DSL, and there
was not enough copper pair comng from the Verizon
swtch to handle the | think four or five voice |ines
that we wanted to have plus the DSL. So, it was

necessary for Verizon to run a new cabl e from wherever
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it cane fromto our property to then allow our cable
guy to bring the cables in up into the attic so that
we could push them down through the walls and have the
phones that we want ed.

MR ETHERLY: So, broadly speaking, no
nore than $1, 000?

MR BYRD: Right.

MR ETHERLY: Ckay, thank you. Thank you,
M. Chair?

MR  SCHM TT: May | speak along those
lines? Al situations are unique, but the Byrds in
this particular situation did not buy the property and
imediately start shipping all over their office
equi pnment in, or attenpt to start operating their
busi ness there. They followed the proper procedures,
filed for a certificate of occupancy first, and then

wai ted for the i ssuance of that.

So, there isn't -- in other cases the
Board may here, there are expenditures. The Shaw
case, they started construction. So, that is not

her e.

On the other hand, we're also arguing for
the use variance, that we're not going to be changing
the character of the neighborhood, and there aren't

going to be any changes nade to the exterior of the
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bui l ding, and there are going to be extrenely m ninal
changes, if any, to the interior of the building.

So, we're at a little Dbit of a
di sadvantage arguing that there are |arge |osses, but
the loss was the investnent of the $60,000 plus
signing on for the |loans and everything else. To sell
the property, it doesn't nmean that they'll break even
on the sale or even nake a profit. You have to pay
off the loan. There mght be --

CHAI RPERSON  GRI FFI S: Ckay, but that's
specul ation at this point.

MR SCHM TT: Yes.

CHAI RPERSON  QRI FFI S: Al right, very
wel | . O her questions from the Board at this tine?
W need to nove this along, and | think I will now be
interrupting nore in terns of directing to get to the
fact base because | think we have a firm grasp and
understanding of all of the issues involved.

It is now appropriate for Ms. Brown to
cone to the table for cross exam nati on.

M5. BROM: Before |1 do any cross
examnation, |'m still looking for clarification on
what track we're proceeding, whether we're proceedi ng
on both estoppel and use variance or one --

CHAlI RPERSON &R FFI S: Yes, we're
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proceedi ng on both. First of all, if we find that
there is estoppel, then that Iimts any of the
additional variance tests. If we don't find that

there is an estoppel case before us, then we go to the
use variance case.

M5. BROAWW Ms. Byrd, you' re not aware of
what steps were taken with respect to due diligence on
the part of the real estate agent in advising you this
was conmercial property, are you?

M5. BYRD: l"m sorry, | don't understand
your question.

M5. BROMN:  You don't know what steps the

real estate agent took as far as her due diligence to

M5. BYRD: Wiat we did is we advised the
real estate agent, as we did the other agent we
engaged, what our criteria was. She found property
for us and showed us a piece of paper that said that

this particular property was zoned C 2-B

O her than that, |'m not sure whatever
else the -- in fact, when this occurred, when we found
it out, | called the real estate agent immediately,
and | said Bill is at the DCRA They denied the
certificate of occupancy. They're saying this
property is zoned residential. Can you tell ne how
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t hat happened.

She said, she appeared to be as shocked as
I, and asked ne what else she could have done. So, |
don't know.

CHAI RPERSON Rl FFI S: Ckay. I think we
under st and. Let ne give sone direction. The cross
exam nati on questions should be phrased so perfectly
that they are close to a yes or no answer. So, you
mght want to limt your testinony and repeating a | ot
of stuff.

M5. BYRDD No, | don't know.

CHAI RPERSON Rl FFI S: Let ne go to M.
Brown. Next question?

M5. BROM: And simlarly, you re not
aware of what steps were taken by the commercial or
residential appraiser, as the case may be?

M5. BYRD: No.

M5. BROAWN:  You didn't raise any question
with the appraiser with respect to the conps that were
used in deciding the value of this property?

M5. BYRD: No.

M5. BROM kay, and this property was
purchased as either husband and wife or solely by M.
Byrd, is that correct?

MR BYRD: By husband and wife.
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M5. BROMN:. But it was not purchased as a

busi ness venture, correct?

MR BYRD: It was purchased by ny wife and
me to provide a place for our business to operate out
of .

M5. BROM Ckay, but your hone was
purchased as husband and wife, a residential property
as husband and wife, correct?

CHAI RPERSON Rl FFI S: Drectly, your
guestion is was this purchased by a business entity or
was it by two individuals, is that correct, M. Brown?

M5. BROMN:. That's correct.

CHAI RPERSON  GRI FFI S: Ckay. Was it a
busi ness entity that purchased this?

M5. BYRD: No. At the tinme, we have a CPA
that handles all of our financial aspects, and we
di scussed this, how it should be purchased, whether
t he conpany should purchase it or whether we should
purchase it. Basically he said purchase it as
individuals and rent it to the conpany.

CHAI RPERSON GRIFFI'S: | see.

M5. BROMN I'm having difficulty as to
whom | should direct the questions to since both --

CHAl RPERSON GRIFFI'S: Wy don't you throw

t hem out there and have them deci de?
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M5,  MONRCE: You're not aware of any

circunstances that make this property unique from any
ot her property in that 11-house devel opnent, are you?

M5. BYRD: I don't know what you nean by
uni que.

M5. BROM: Is there anything different
about this house than the one next door?

CHAl RPERSON (Rl FFI S: I's there anything
unique in terns of the shape of the lot itself, the
structure that's on it, any other physical uniqueness
to this? 1'mgoing to ask you to turn your mke off,
M. Schmtt, so we don't get any feedback

M5. BYRD: No, though basically | don't
know. |'ve never been inside any of the other
properties.

V5. BROMN And there aren't any uniqgue
circunstances that are peculiar to the use of this
property that you're raising here, are you? Q her
t han your econom c hardshi p?

M5. BYRD: |I'mnot quite sure | understand
your question.

CHAl RPERSON GRI FFI S: | see what she's
asking you is laying out each of the tests for the
vari ance.

M5. BYRD: Vell, would you ask me that
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again? |1'mnot sure.

MR BYRD: |I'mnot sure how this fits in,
but when | applied for the C of O and | put on the
form G 2-B, when | went back to find out the status of
the application, the young lady in the back cane out
and pulled nme back into her office and said that | had
the wong zoning on the application. | said what are
you tal king about, and she showed ne a book, and on
the book, it said, this is an R 5-D zone, and you've
said a G2-B. So, you have the wong zone, so we have
to deny this.

| said, | don't know what you're talking
about . So, she took nme next door and it took a
consi derabl e amount of effort before they could figure
out that the reason why it was G 2-B versus R 5-D was
based on the apartnent building that was built behind,

and they closed the block and did all that.

So, | said well, that can't be because we
bought it based on GC 2-B. She said, well, if you
don't believe ne, call BZA. | said who are they?

CHAl RPERSON GRIFFI'S:  Ri ght.

MR BYRD:. So, | called BZA, and they said
it's not zoned R-5-D. It's zoned R-4. | said, what
are you tal ki ng about .

CHAlI RPERSON GRI FFI S: Ri ght. Bel i eve ne,
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| have the utnost enpathy for this situation in terns
of a designation of zoning on a particular piece of
property. It would not be appropriate for ne to speak
of ny personal experiences, but | don't think anyone
guestions that, and frankly, how it can easily be
m si nfornmed of the correct zoning.

But, directly to the question that M.
Brown, and we're in cross examnation on, she's
tal king about physi cal characteristics of this
property that are unique, that the outgrowth of those
physi cal characteristics Create sone practi cal
difficulty, and you have an increased burden to create
some hardship to you that precludes you, stops you,

fromusing this as sonething allowed in a residential

district.

I think we can get through this pretty
quickly, and 1'll repeat her questions if | understand
them correctly. Is there anything physically unique

about this property? Size, shape?

MR BYRD: Not that |I'maware of.

CHAI RPERSON &Rl FFI S Ckay. Then it
actually noots the second question, M. Brown, so why
don't you nove on?

M5. BROAWW M. Byrd, you weren't provided

with any official docunentation from the District of
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Colunbia indicating that this was commercially zoned
property, were you?

MR SCHM TT: |1'd object to the use of the

CHAl RPERSON GRI FFI'S: M ke.

MR SCHM TT: |1'd object to the use of the
word official as to exactly what that neans.

CHAI RPERSON GRI FFI S: Ms. Brown, you want
to clarify what official docunent neans?

M5. BROMWN: Did you receive anything that
indicated the District's seal, anything wth the
Dstrict's seal that indicated that this was a
conmer ci al property?

MR SCHMTT: |1'd object as to whether or
not a seal makes sonething official or not official.
| don't know of any -- well, | know of sone statutes
that yes, it would say that such and such, but in the
zoni ng context --

CHAI RPERSON GRIFFIS: | think the point is
wel | taken, M. Brown. W could spend all darn day
trying to figure out what is an official docunent. |
t hink you can ask your question in a different manner,
and | think M. Byrd is understanding what vyou're
getting at. So, let's see where it takes us in the

rephrasi ng of the question.
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V. BROMN: You never received any

certification fromthe District of Colunbia that this
property was zoned comercial, did you?

MR BYRD. In response to ny very specific
guestion wth a great deal of air tine spent
expl ai ning why I was asking the question, | received a
docunment from an official enployee of the governnent
of the District of Colunbia on official governnent of
the District of Colunbia premses that caused ne no
reason to question the validity of the information
that | received.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. BROM:. And at the time, you were not
aware that the Departnment of Consunmer and Regul atory
Affairs is not the zoning body for the D strict,
right?

MR BYRD: Correct.

MB. BROM: G her than the up to $1,000
t el ephone expenditures and the ordinary costs of
purchasing a honme, you're not alleging that there are
any other costs that are specific to the purchase of
this property, are you?

MR BYRD Gher than the costs we
incurred to purchase this property for our business,

no.
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M5. BROAW | have nothing further at this
tinme.

CHAI RPERSON Rl FFI S: Thank you, M.
Brown. Ckay, any redirect? | need your mke on, and

Ms. Brown, you can turn your mke off.

MR SCHM TT: Ms. Byrd, did you ever
receive fromthe real estate agent any printout which
showed the zoning on the property?

M5. BYRD: Yes, | did.

MR SCHM TT: (kay, and is that Exhibit A
to your affidavit that you' ve submtted as the
preheari ng statenent?

M5. BYRD: Yes, it is.

MR SCHM TT: Ckay. D d you ever receive
from the Anthony Appraisers any docunent which showed
where they obtained the information as to the zoning
of the property?

M5. BYRD: Yes, | did.

MR SCHM TT: And is that Exhibit D to
your prehearing statenent affidavit?

M5. BYRD: Yes, it is.

MR SCHM TT: Ckay, thank you. | have no
further questions.

CHAl RPERSON &R FFI S: Recross on the

testinony you just heard?
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M5. BROM\: Ms. Byrd, to your know edge,

has this property ever been zoned conmercial ?

M5. BYRD: | have no idea.

IVB. BROMN: Ckay. Do you recall
testifying before the ANC zoning board --

CHAI RPERSON (Rl FFI S: You're going a
little far afield.

M5. BROMWN: Well, this has to do with this
guesti on.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. BROM: Do you recall testifying
before the zoning commttee of the ANC in February?

M5. BYRD: Recall testifying what?

M5. BROM Do you recall stating your
case before the zoning commttee?

M5. BYRD: | canme before the economc
devel opnent commi ttee.

M5. BROAW. And at that time, you said you
actually raised right there in the imediate vicinity,
didn't you?

M5. BYRD:  Yes.

M5. BROMN: Ckay, and to your know edge,
that has never been a commercial area, is that not
correct?

M5. BYRD: | think what | stated was | was
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born at 820 G Street, NE The property no | onger

exists, and there is a senior citizens hone which is

right in back of the property that we just purchased.

The reason that | nentioned that was because it gave
rel evance to the fact that | was sonmewhat famliar
with the neighborhood. | used to work at Coding
El ementary School, which is one block away. So, I'm

aware of the nei ghborhood, but there's a school there.
There's H Street, which is highly comrercial.

CHAI RPERSON CRI FFI S: Ri ght. [ think we
under st and.

M5. BYRD: So, | wouldn't have any reason
to question what the zoning of the property was that
we just purchased. In addition, | had attended sone
of the community neetings that were held at the
Capitol Children's -- the nmuseum

CHAI RPERSON GRI FFI'S: Yes.

M5. BYRD: Wiere the city was explaining
to the nei ghborhood what the city intended to do for
the H Street corridor and for that whol e area.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. BYRD: And there was a great deal of
di scussion about the mxed use concept that the city
is trying to bring.

CHAI RPERSON GRI FFI'S:  Ckay.
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M5. BYRD: So, | just felt this is the

right place to be.

CHAI RPERSON (Rl FFI S: Ckay. Yes, | think
there is, what | want to say to this Board, that we're
not expecting you to have been a zoning expert that
woul d have known all the particulars. This doesn't
cone out of commobn sense that this may have been
avail abl e for commercial use.

Let ne ask you one thing. Wre you aware
of the footnote on your Exhibit A attendant to the
Metropolitan Regional Information System and what that
states? "1l be direct. Do you realize that it
states information is believed to be accurate but
shoul d not be relied upon wthout verification?

M5. BYRD: | realize what it states now,
and at the tinme | |ooked at it --

CHAI RPERSON GRI FFI S: Yes. W never read
those things. AmIl right?

M5. BYRD: No, exactly.

CHAl RPERSON &Rl FFI S: I under st and
totally. Gkay. This Board needs to take a ten-mnute
recess. W will return very quickly. Ms. Brown,
you're finished with your cross examnation, is that
correct? Do you have any redirect at this tine?

In which case, when we cone back, we wll
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resume with the governnment reports. Ve will get

qui ckly through those. Then we have the presentation

of the case. | forgive the delay on this in the
nor ni ng. I am fully anticipating calling the next
case -- oh. Wien | cone back, we're going to update
on where we are with the schedule. W wll get to the

full norning schedule today, and | do ask everyone's
pati ence.
(Wher eupon, the foregoing natter
went off the record at 11:15
a.m and went back on the record
at 11:25 a.m)

CHAl RPERSON GRIFFI'S:  Okay, if | could ask
everyone to reconvene. For total clarification, as we
are diligently listening to testinony and the
presentation of the case, there is also a |lot of work
going on up here, one of which is, as | had indicated,
and we will put into the record. W had investigated
the past zoning history of this. W wll provide you
with the 1977 Zoni ng Comm ssi on order.

Upon further review of that, first of all,
there's two things. M. Byrd, you yourself said
sonmeone has told you that this is R4. This may be R
5-B, | think it was stated. A lot of unknowns. I

personally, and also with the assistance of staff in
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preparing for this case, was trying to establish what
t he zoning was on this.

Here is where we are at this point.
Depending on where we | ook and depending on sone of
the sources that we go to, we can get conceivably
three different answers. So, at this point, | think
it is inappropriate for us to continue this case, and
I would like to request that the Applicant certify the
zoning on this.

Once we have certification of it, we wll
resune, if it's in fact needed. |If it is needed, then
we will set this schedule as quickly as possible once
certification is received. | will personally look to
fit this in on a hearing date that is appropriate, but
as qui ckly as possible.

Ms. Brown, are you understanding ny points
at this juncture? |1'mgoing to ask you that wthout
an answer, and M. Schmtt, I'm going to ask you the
same question. You understand?

MR SCHM TT: Yes.

CHAl RPERSON GRI FFI'S:  Ckay. Ms. Brown?

M5. BROMN. | think | understand.

CHAI RPERSON Rl FFI S: You think you
understand, okay. If you 1look at the Zoning

Conm ssion order, there are certain parcels and lots
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that are indicated, and those change for certain
zones. They have an established zoning, and then they
change to a certain zoning. Cross referencing into
the lots and squares, there beconmes another |evel of
anbi gui ty.

Now, what we were doing in our quick
recess is had all the officials, and as stated before,
the Ofice of Zoning certifies the zoning. Qovi ousl y
all the materials are there. As we get that all
together, within ten mnutes we were about the certify
it unofficially for ourselves. To me, that is not
appropriate, nor do | want to nake the mstake of
stating that it's one thing.

So, | think we're going to all be very
clear, and | think it will be nuch nore concise if we
do that. So, with that in mnd, | guess, why don't we
pick a date at this point where we can continue this.

VI CE CHAI RPERSON RENSHAW M. Chairman,
does t hat certification al so require anot her
surveyor's map?

CHAl RPERSON GRI FFI S: I ndeed, there wll
be requirements specific to that, but a new plat
performed by a D.C. surveyor would be required, but I
woul d ask that you just inquire before you go taking

any steps with the office here on what other specifics
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that they have, unless they're -- yes, | think that's

t he appropriate way to go.

What do we have for dates?

M5. BAILEY: M. Chairman, May is too far

away ?

CHAI RPERSON GRI FFI'S:  May?

MS. BAI LEY: Yes, sir.

CHAlI RPERSON GRI FFI S: Yes, that gets a
little far. Do you have a full schedul e?

Under st andi ng, you know, we don't like this to happen.

Under st andi ng, of course, that our schedul e has been

set through My, which 1is why M. Bailey 1is
i ndi cati ng.

M5. BYRD: M. Chairman, may | nmake a
comment ?

CHAI RPERSON GRI FFI'S: Yes.

M5. BYRD: This is tine is of the essence
for us.

CHAl RPERSON GRI FFI'S:  Absol utely.

MB. BYRD: And the reason being, we have

been notified by our insurance conpany that there

some question about whether they can continue

is

to

insure this property because it is not being occupied

or used for the purpose of which they've insured it.

CHAI RPERSON GRI FFI'S: R ght.
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M5. BYRD: And that was, that can be even

nore devastati ng.

CHAI RPERSON GRIFFIS: Right. | absolutely
understand that, which is why | want to set this as
qui ckly as possi bl e. I would suggest that we put it
on for April 8, first in the afternoon.

M5. BAI LEY: Ckay. M. Chairman, are we
going to be serving the parties, and are responses
going to be required?

CHAlI RPERSON (Rl FFI S: Now, Ms. Brown, do
you have any objection to not being able to send in a
response to the certification? I nean, you can be
served it.

M5. BROAWW | just want a clarification as
to what their certification was going to entail,
that's all.

CHAI RPERSON GRIFFIS: It's going to detail
the actual zoning on this particular piece of
property.

V5. BROM | nmean, just for purposes of
expedi ency, just ny cursory research into this in
addition to the zoning map, which | pulled from the
Ofice of Zoning that clearly stated this was R4, the
R-5-D i ssue that --

CHAI RPERSON  QRI FFI S: Clearly 1 would
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guestion --

M5. BROMWN:  Well, according to the zoning
map.

CHAlI RPERSON GRI FFI S: Yes. Whi ch zoni ng
map?

M5. BROM: The zoning map for this, the
official --

CHAl RPERSON &R FFI S: Wiich one, the
physi cal map?

M5. BROMN. The official record.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. BROM: | just had a copy back there,
which Ms. Pruitt -- | had obtained a copy. M. Pruitt
was | ooking at it.

CHAI RPERSON GRI FFI'S: | under st and.

VB. BROMN: But 1977, it's ny
understanding that this R 5-D issue canme about because
of the Capitol HII Towers. That was to allow the
hi gh density constructi on.

CHAl RPERSON R FFI S: Ckay. Are you
wanting to certify the zoni ng?

M5. BROMN: |'msorry?

CHAI RPERSON (RIFFI'S:  Are you --

M5. BROM I'm not in a position to

certify the zoning, but 1'm just indicating to the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

84

Board that that's what ny initial research revealed to

ne.
CHAI RPERSON GRI FFI'S:  Ri ght.
M5. BROMN: So, there are three.
CHAl RPERSON (RI FFI'S: W' ve seen that, and
Wwe' ve seen nore. So, let's get the official word

So, no, we're not going to have response. W' re going
to have that certification. That may, in fact, change
the application, depending on what the zoning is, but
we'll see it when we see it, | would say, and the
Board can anend the application as needed.

W will allow lots of latitude in creating
the cases in time, and we'll be greatly patient if
there is great substance that is changed within this.

Let's set this for the 8th, first in the afternoon at
1: 00.

If things don't change dramatically, if
we're looking at the sane case, | wll be very
vigilant in keeping a tinme for presentation of cases
for the party in opposition. W should be able to get
through this fairly quickly on the 8th, dependi ng.

Any other clarifications, questions?

M5. BROM: Is there a date by which the
certification is supposed to be submtted, or is that

on the 8th?
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CHAI RPERSON Rl FFI S: No. Vel |, good

guesti on. | would assunme that it would be done as

qui ckly as possible. Noting some of the difficulties,

it my take -- M. Bailey, do you have an idea how
long it mght take? First of all, we're going to need
t he pl at.

M5. BAI LEY: Right, exactly. As soon as
the Applicant brings -- do vyou wunderstand that
certification is done here at the Ofice of Zoning?
You do understand that?

MR SCHM TT: Yes.

MS. BAILEY: (kay, and as soon as we get
the plat, in addition, there are a l|ist of other
things that you will need, and when we are finished,
you can go next door and ask for Betty WIIlianms, and
she'll give you a list of itens that you will need to
bring back, and that's what we will need to start this
process of certifying the zoning.

MR SCHM TT: Thank you.

M5. BAI LEY: M. Chairman, before we
| eave, there are four things that I have on ny Iist,
and is it okay if | just quickly go over these to be
sure that the Board still wants thenf

CHAl RPERSON GRI FFI'S:  Good.

MS. BAI LEY: There was di scussion about
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the tax assessnent, whether it was at the commerci al
rate or a residential rate. Do you still want that
record fromthe Tax Assessor's O fice?

CHAl RPERSON GRIFFI'S:  Yes, | would say so

IVB. BAI LEY: There was also sone
di scussion about the receipt that the Applicants nay
have received for telephone expenses to upgrade the
lines. Do you still want those?

MR ETHERLY: M. Chair, that was sone
data that | was requesting.

CHAI RPERSON GRI FFI'S:  That's true

MR ETHERLY: [|I'mnot conpletely wedded to
needi ng that any further.

CHAlI RPERSON GRI FFI S: Ckay. They gave a
dollar anount that's in the record, if that suffices.

MB. BAILEY: Ckay.

CHAl RPERSON GRI FFI'S:  Ckay.

V5. BAI LEY: And then of course the plat
and the zoning certification. Thanks, M. Chairman.

CHAI RPERSON &Rl FFI S: Thank vyou. I's
everyone clear? M. Schmtt, you're clear on what is
bei ng request ed?

MR SCHM TT: Yes, we're clear.

CHAI RPERSON @RI FFI S: Ckay, clear on

dates, tines? Very well. It looks like a nice
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afternoon, so go enjoy. W will see you on the 8th,
hopefully with great definitiveness.

Let's call the last case in the norning
t hen.

MB. BAI LEY: Application No. 16992 of
David P. and Jana Frankel, pursuant to 11 DCVR 3104.1
for a special exception to allow an accessory
apartment wthin an existing one-famly detached
dwel i ng under Subsection 202.10. The property is
|ocated in the R 2 District at prem ses 4336 Garrison
Street, N.W, Square 1655, Lot 16.

The lady and gentleman that are seated,
will you be testifying? Wuld you please stand to
t ake the oath?

Pl ease raise your right hand. Do you
soletmmly swear or affirm that the testinony you are
about to give in this proceeding will be the truth,
the whole truth, and nothing but the truth? Thank
you.

M. Chairman, there are two requests for
party status in this case.

CHAlI RPERSON CGRI FFI S: Ri ght, thank you.
Board, let's pick up the request for party status. |If
I"'m not mstaken, it is by M. and Ms. Trotter. I's

that the correct way to pronounce?
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kay, let nme just say first of all, and
you can give a nod of a head indication, and | wil
say it into the record. Are you opposed to joining as
a single party? You re not opposed. So, we can | ook
at this party status application as one and not two?
Very well. It's often difficult to nake a uni que and
distinct argunment when you are both in the sane
property, stating the sanme case.

That being said, we have the Trotter party
status application. Board nmenbers, is there any
objection to granting party status at this tine? Are
there any questions or clarifications that you would
li ke to make on the subm ssion?

Does the Applicant have a copy of the
party status application?

MR FRANKEL: Yes, we do, Your Honor --

Sir

CHAlI RPERSON GRI FFI'S:  Boar d?

MR ZAIDAIN. No objection, M. Chair.

VI CE CHAI RPERSON RENSHAW  No obj ecti on.

CHAI RPERSON GRI FFI'S:  Ckay.

MR ETHERLY: | have no objection.

CHAI RPERSON GRI FFI S: Does the Applicant
or representative, if they would like to introduce

t hensel ves first, we can start on ny right.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89
M5. FRANKEL: My nane is Jana Frankel .

MR FRANKEL: | am David Frankel. Good
norni ng, the husband of Jana Frankel.

CHAl RPERSON GRI FFI' S:  Ckay.

MR, DAVEY. (Good norning. "' m Paul Davey
with Studio Z. 1'"mthe architect for the Frankels.

CHAI RPERSON CRIFFI'S: Okay. Is there any
objection to the request for party status that would
like to be stated by the Applicant?

MR FRANKEL: No.

CHAI RPERSON (RI FFI S: No objection, okay.
Then | can take that as a consensus unless | hear any

opposition fromthe Board to grant party status to M.

and Ms. Trotter, of which you wll be full
participants in this case. Il will call upon you to
gi ve cross exam nati on. W will hear any notions of

objection for testinmony or subm ssions. At the end of
the hearing, we may in fact ask and request findings
of facts and concl usi ons of | aw

| have one prelimnary matter to take up
now that we do have parties in opposition, and | woul d
like to hear from them and also the Applicant in
terns of ny participation in this case. | do know M.
Davey is an architect, and we do have connections in

terns of architectural business. | have not spoken to
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hi m about this case in any situation.

What | know of this is based solely and
specifically on the submission in the record on this
case. Do | hear any objection from the Applicant of
me continuing in this case?

MR FRANKEL: No objection.

CHAl RPERSON GRI FFI'S:  Actually, let ne ask
ny Board nenbers if they have any questions of ne
because they're the toughest ones in the room
sonet i mes.

MR ZAl DAI N Do you have any projects
pendi ng or working concurrently with the architect?

CHAlI RPERSON (Rl FFI S: Yes. However, it
has no relation to this application and no simlarity.

VI CE CHAI RPERSON RENSHAW  And you stated
that you have not discussed this case with him is
t hat correct?

CHAI RPERSON (Rl FFI S: Yes, t hat i's
correct. Actually, | was surprised when | opened the
file and | ooked at the drawings. That was the first |
knew of it.

COW SSI ONER  HOCD: M. Chairman, | have
full confidence in your proceeding with this case. I
know sonetimes a lot of us are involved in other

things, and if that was the case, a lot of us would
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never be sitting here. So, | have full confidence
with you proceeding with this case.

MR ETHERLY: | endorse the ringing
endor senent of ny col |l eague, M. Hood.

CHAI RPERSON GRI FFI'S:  Thank you

MR ZAI DAIN Il will echo M. Hood's
sentinents.

CHAl RPERSON GRI FFI'S:  Ch, boy.

VI CE CHAI RPERSON RENSHAW |  have no
problem M. Chairman, as you have stated that you
have had no discussions and you have no other

interests in the project, so that's fine wth ne.

CHAl RPERSON  GRI FFI S: The party in
opposition, the Trotters? If you're going to say
anything nore than nod your head, | need you up here

SO0 you can be on the record.

M5. TROTTER I"m just going to ask, it
sounds as if you don't think this wll inpair, your
relationship wll not inpair your judgnent in the
case?

CHAI RPERSON &R FFI S: That is correct.
However, let ne put it very directly. |If you object,
I wll recuse nyself fromthis case.

M5. TROITER No, we don't object.

CHAl RPERSON GRI FFI'S: (kay. Are there any
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ot her questions that you have of ne? Ckay.

Very well, then let's nove on, and let's
get into the facts and nmatters of this case. This is
a special exception, and | think we all are well aware
of the details on this. So, let's turn it over to the
Applicant for the presentation of his case.

MR FRANKEL: Good nor ni ng. My nanme is
David Frankel, and |I'm here today wth ny wfe, Jana
Frankel and our D.C licensed architect, Paul Davey,
of Studio Z. | am and have been an active nenber of
the D.C. Bar for nore than 22 years, and |I'mlicensed
her e. I'"'m here both today as the Applicant and al so
the attorney for the two Applicants, ny wfe and
nysel f .

As you know, we're seeking your approval
of our application pursuant to 11 DC Muinici pal
Regul ations Section 3104.1 for a special exception to
all ow an accessory apartnment within an existing single
famly detached dwelling under 11 DCVR Section 202.10
in the R2 Dstrict at 4336 Garrison Street, N W,
Washi ngton, D.C., 20016. That's Square 1655 and Lot
16.

I have owned this house, and it's been ny
sol e residence since Novenber of 1986, nore than 16

years. My wife, Jana, and our daughter, Lucy, have
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lived in the house with ne since June of 1996, nore
than 6-1/2 years. The house is 54 years old, and very
badly in need of the major renovations that had been
permtted by the DCRA, and the house is now
under goi ng.

W are conmitted to our nei ghborhood, our
public schools, and as you can see, we're investing
heavily in our comunity.

If the Board will permt ne, | would Iike
to proceed this norning by stating our affirmative
case in favor of our application. Then to the extent
that the Trotters wish to oppose it, we'd like to
address whatever opposition they have rather than
trying to anticipate their argunents. I think it

would be nore efficient for everyone if we proceed

t hat way.

CHAl RPERSON Rl FFI S: That's exactly
correct. Actually, let nme run down even nore
definitively. Wiat we'll have is a presentation of
your case and any wi tnesses you mght call. They wll
cross examine. W'Ill go to the governnent reports.

Then we  wll hear their case in
opposi tion. You will be allowed to cross exam ne
t hat . Then we'll hear any sort of other personal
t esti nony.
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Then there is conclusion and rebuttal

testinony that you are able to provide. Concl usi on
and rebuttal, then cross examnation wll be your
opportunity to address any of the issues. However,

you are famliar with the witten subm ssion, so you
may want to address sone of them topically if it's
appropri at e.

This is a special exception. | don't
think this is going to be a two-hour hearing. | think
we can get to the heart and facts of this, and | think
that's exactly what we need to do.

MR FRANKEL: Very good. Il want to
enphasi ze that we've taken great pains to neet and
notify all our neighbors about what we're planning to
do, and with one exception that you'll hear today from
the Trotters, we've had a trenendous positive response
from our neighbors for our proposed accessory
apart nent .

In particular, | want to enphasize that
the two neighbors along Garrison Street, we live on
Garrison Street. That's where our house faces. The
two neighbors on either side of our house, the two
nei ghbors who are nost affected by our accessory
apartnment, have witten letters of support.

In particular, | want to enphasize the
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letter of Ms. Ida Kunz, K-UNZ at 4340 Grrison

Street, our neighbor ever since we've lived in this
house. She is fully in support. The basenent
apartnment entrance faces her house. It's only eight
feet fromher property line, the actual door, and it's
only about 15 feet from the siding of her house, and
her master bedroom | ooks over the wal kway and the door
to the proposed accessory apartnent.

Al so, the neighbor on the other side, on
the east side of our house, the E cklers, have
submtted a letter, and their house overlooks the
basenent bedroom -- well, what would be the bedroom
wi ndow for the proposed accessory apartnment if we are
granted this special exception.

CHAl RPERSON GRI FFI S: Ckay, so @rrison
runs east and west?

MR FRANKEL: Correct.

CHAl RPERSON GRIFFI'S:  And the two adjacent
property owners are east and west, which you' ve just
indicated are in support, or have not evidenced any
sort of detrinmental inpact that this m ght have?

MR. FRANKEL: Act ual |y, they're in
support, yes. I mean, |'m saying yes, but it's the
fornmer rather than the latter of the two points you

made.
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CHAI RPERSON CGRI FFI S: Actually no, but we

won't go into that.

MR FRANKEL: Ckay. I'msorry if |I'm not
understanding. ANC 3-E has submitted its report. It
should be in your file, and they unaninously voted to
support our application, with a caveat that within six
nmonths of conpletion, we "design and provide for
adequate screening and lighting for the accessory
apartnent."”

Wiile we appreciate the ANC s vote of
confidence, we do object to the vague, non-germane
caveat, and | wll address that after the Trotters
have had an opportunity to state their case.

The D.C. Ofice of Planning has also
submtted its report, and as | have read that report,
it also supports our application.

The proposed accessory apartment that we
propose would be situated in one part of our newer
basenent area, the exterior of which has already been
built pursuant to our existing building permt, and
the accessory apartnent wll be approximately 570
square feet. Now, the application actually said 600.
Upon nore specific neasurenents, it's actually
smal l er than 600 feet. It's 570 square feet, and it

will be of very high quality.
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I won't run through all of the features,
but I just want to say that it wll -- just to give
you a sense of the quality rather than go through
every feature. W'I|Il have recessed lighting. It wll
have a high speed internet connection, a cable
satellite TV hook-up, and if you understand those
anmenities, you'll understand the rest of the apartnent
woul d be suitable for that sort of thing.

Now, |I'd like to, if it's appropriate to
run through the specific criteria of Section 202.10,
the eight criteria. | can run through them quickly
and explain why it is that | --

CHAI RPERSON Rl FFI S: I think that's
absol utely appropriate and that's what you shoul d do.

MR FRANKEL: Ckay. Here we go.

First, our lot is zoned R 2, and our |ot
size is 6,142 square feet. The zoning regul ations
require that lots for accessory apartnent applications
that are zoned R-2 nust have a mninum |ot area of
4,000 square feet. So, we exceed this requirenent by
nore than 50 percent.

CHAl RPERSON GRI FFI'S:  Ckay.

MR FRANKEL : Second, t he zoni ng
regul ations require that houses in which accessory

apartment applications are filed have at |east 2,000
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square feet of gross floor area, exclusive of garage
space. Now, our house has approximately -- again,

this is slightly different from the application. The

nunber is actually higher. |1t has approximtely 4, 600
square feet of gross floor area. I know you have
3700.

CHAI RPERSON GRI FFI'S: 3, 768.

MR FRANKEL: The reason for that
di screpancy --

CHAI RPERSON GRI FFI'S:  That doesn't matter.

MR FRANKEL: Ckay.

CHAI RPERSON @RI FFI S: That's what vyour
testinmony is now, to correct the nunber. |It's 4,000 -

MR FRANKEL: Well, the exact nunber on ny
calculation is 4,586 square feet.

CHAl RPERSON  GRI FFI S: Ckay, and for
clarification, both of those nunbers fit the m ninmm
required of 2,0000.

MR FRANKEL: Right.

CHAI RPERSON GRI FFI'S:  Ckay.

MR FRANKEL: And | also want to enphasize
that prior to our putting on the addition to our house
that M. Davey has been working with us now for a

couple of years or nore, prior to putting an addition

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

99

on, our house had 2,366 square feet prior to any work
bei ng done under the existing permt.

CHAI RPERSON CRIFFIS: That's an excell ent
poi nt, okay.

MR, FRANKEL: And it's an inportant point
because of the -- well, 1'lIl conme to that. It's
actually the next portion of the zoning regul ations,
which is 11 DCVR Section 202.10(c).

CHAI RPERSON GRIFFIS: R ght. The unit can
only occupy | ess than 25 percent.

MR FRANKEL: Right, and the point | want
to make here is it's quite obvious that 570 square

feet is much less than 25 percent of 4,600, but it's

also less than 25 percent of -- let ne get ny nunbers
again -- 2,366 square feet which is, had we never even
put the addition on the house. That actually, | did

the math, and it conmes out to 24 percent of the gross
floor area of the house prior to the addition.

CHAlI RPERSON (Rl FFI S: But 600 square feet
is not 25 percent or |less than, of 2, 366.

MR FRANKEL: Vell, that | haven't done
that. 570 Square feet is ny testinony to the size of
our --

CHAl RPERSON GRIFFI'S:  Ri ght.

MR FRANKEL: And it's 24 percent.
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CHAI RPERSON GRI FFI S: | nmean, logically

four tinmes six is 24.

MR FRANKEL: Ckay, right.

CHAI RPERSON  (RI FFI S: I don't know if
that's logic or not, but that's what they taught ne in
school .

MR FRANKEL: It's good math, | believe.

CHAl RPERSON GRI FFI' S:  Ckay.

MR FRANKEL: And fourth, the zoning
regulations require that the accessory apartment be
created only through internal conversion of the house
wi thout any additional 1ot occupancy or gross floor
area, and the garage space nmay not be converted. CQur
apartment wll be created only through interna
conversion of the house wthout any additional |ot
occupancy or gross floor area, and no garage space
will be converted into apartnment space.

Fifth, the zoning regulations require that
if an additional entrance to the house is created, it
shall not be located on a wall of the house that faces
the street. W have two points to make here. First,
no additional entrance to our house wll be created.
The entrance al ready exists.

Secondly, the bel ow grade entrance to our

proposed basenent apartnent already exists. Excuse
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me, second, that entrance faces Ms. Kunz's house,
which is our -- it faces the west and not to the --
let's see if | get ny -- south -- no, the north,
excuse ne, where our front of the house. That's the
street.

CHAI RPERSON GRI FFI'S:  Ckay.

MR FRANKEL: The street would be to the
north.

Si xth, the zoning regulations require that
either the principal dwelling or accessory apartnent
unit rnust be owner occupi ed. Qur principal dwelling
will remain owner occupied by ny wife, nyself, and our
daughter, a total of three people. W have no plans
to nmove any tinme before we retire in 15 to 20 years,
and as | said earlier, ny wife thinks we should be
there even longer, but that's an internal dispute
her e.

As | said earlier, between us, we've owned
the hone for nore than 16 years. So, we have no
intention to nove, and we're putting a huge anmount of
noney, our life savings, into this house. So, we have
every intention to stay here.

Seven, the zoning regul ations require that
the aggregate nunber of persons that may occupy the

house, including the principal dwelling and the
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accessory apartnment conbi ned shall not exceed six. In
fact, as we just described, there are three people in
our famly, ny wfe, nyself, our daughter. W are
anticipating the apartnment is probably nost suitable
for one person.

W haven't gotten this far yet. It hasn't
been built, so the interior of course, hasn't been
built. The exterior has. W' re thinking one person
perhaps a couple, but that's it. So, two people
maxi mum

Eighth. So, let nme do the math here since
we had math before. That's three of us plus two,
that's five, which is |less than six.

Ckay, ei ght h, the zoning regulations
require that an accessory apartnent nmay not be added
where a hone occupation is already |ocated on the
prem ses. At no tinme during our ownership of our
prem ses have we ever had a hone business or a home
occupation on site.

I work for the U S. governnent. M wfe
works for the library of a DDC firm Nei t her of us
have any tinme or inclination to run a business in the
house. We will not do so.

CHAl RPERSON GRI FFI'S:  (Ckay, and there's no

permt for a hone occupation?
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MR FRANKEL: That's correct, nor are we

goi ng to seek one.

CHAl RPERSON  QRI FFI S: A certificate of
occupancy or anything like that.

MR FRANKEL: Now, if | may add, | know
that there, and it could be inportant, dependi ng upon,
I should anticipate the argunents that we're going to
hear, but in the event that we didn't neet any of
these criteria, as this Board well knows, there's the
exception that cones in under 202.10(i), and that is -

CHAI RPERSON  CGRI FFI S: VW can waive or
nodi fy two of the requirenents.

MR FRANKEL: Right.

CHAl RPERSON GRI FFI' S:  Ckay.

MR FRANKEL: So, | don't think it's
necessary here, but if it does becone necessary for
what ever reason, | would request that this Board do
so.

Wiile the photographs we've submtted |
think speak nore than a thousand words, we have with
us today our architect, Paul Davey, who is licensed to
practice architecture here in Wshington, D.C, and
who specializes in hone renovation projects such as

ours. At this tine, unless there are questions for
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me, | would like to turn the matter over to M. Davey
for his coments.

| thank you very much

CHAI RPERSON &Rl FFI S: Ckay, Boar d
guestions at this tine?

VI CE CHAI RPERSON RENSHAW Not at this

CHAl RPERSON GRI FFI' S:  Ckay.
MR, DAVEY: (Good norning. |'m Paul Davey.
I'm a partner in Studio Z Design Concepts, an
architectural firm in Bethesda. I've been working

wth the Frankels for, as David said, a nunber of

years. "Il try to be brief. I think a nunber of
conmments that | have in here were already spoken of,
and spoken rather clearly by M. Frankel. So, 1'Il

try to be brief in ny cooments as wel | .

The whole idea of the accessory apartnent
sort of generated early on, and we were toying back
and forth with the ideas, and it's really one avenue
for the Applicants to be able to stay in the house and
i nprove the house to get what they really want and to
be able to mtigate some of the expenses that they're
seeing, both in terns of the hard costs of the
construction and additional expenses that have cone up

during the course of construction.
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I could speak to sone of those if it's a
requi renent. If at some point in time some of those
guestions are necessary, please let ne know.

As David said, in ternms of Section 202.10,
we feel that our application neets all eight criteria
as it's set out, and the Board still has the ability
to exenpt two of those ideas. As David said, we fee
that we neet all eight of those criteria as well.

The biggest point that I'mtrying to nake
in doing this, and sonme of the presentation, the
phot ographs that you see, is that we're really trying
to maintain the image and the integrity of the street
and maintaining a single famly appearance of the
house. The entrance to the accessory apartnment as
it's proposed is on the side of the property so that
fromthe street, there is really no inpact in terns of
indicating that there is a second unit, or potentially
even a second address to the property.

W feel that the outside of the eight
ideas that are the eight criteria that are set forth
in the zoning regulations, with the proximty of the
house right off, one block off of Wsconsin Avenue and
two blocks fromthe Friendship Heights Metro Station
that you know, it really serve the purpose very well

in terns of the potential of the density within the
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property.

The proposal as it's put out and wth
increase in the density of the property really speaks
to one issue that potentially would cone up with in
terns of parking. The adjoining properties all have
off street parking and garages and driveways as well.

Wth the idea that it would be a single tenant, and
with the access to the Mtro, the inpact of the
parking on the street, we feel, would be very m ni num
if any.

CHAl RPERSON  CRI FFI S: Are these all
det ached houses in Garrison?

MR DAVEY: Yes, they are.

CHAl RPERSON GRI FFI'S:  And as you say, they

all have parking associated with it. Is it -- you may
notice, |'m not sure. Is it zoned parking on
Garrison?

MR DAVEY: Yes, it is.

CHAI RPERSON GRIFFIS:  So, it's residentia
zoni ng.

MR DAVEY: Correct, and on this
particular block of Garrison, there are houses on one
side of the street, and there's a park, and a public
parking area that backs from the conmercial area off

of Wsconsin Avenue. So, we're really sort of single
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loaded in terns of the residential aspect of this
certain block of Garrison Street.

CHAl RPERSON GRI FFI S: | see. Are there
the restrictions that renove street parking on
Garrison?

MR DAVEY: I'm not sure | understand
t hat .

CHAlI RPERSON @RI FFI S: Is there, you know,
100 feet of yellow curb which you are not allowed to
park or any other pieces that are --

MR DAVEY: No, no. There are sone
| oadi ng and unl oadi ng. Rodman' s, the pharmacy, is at
the intersection of Garrison and Wsconsin, so that
there is some loading regulations wup at that
intersection, but we're far enough down. W're
actually at the other end of the street, so that
impact in ternms of the proximty to the house is
pretty m ni mal .

MR FRANKEL: May | add also, it's very
inportant to note, and | think if you had that aerial
view from the Ofice of Planning which is part of
their report, you can see that across the street from
our house is a vacant green area. There are no
properties |located across the street from our house

and several of the other houses along Garrison Street.
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So, as a result, there are no houses that

we're conpeting for parking with, and there is anple

parking on our street alnost all the tine. As a
matter of fact, a lot of people park there illegally
to use the Metro. So, that's all | want to say there.

MR DAVEY: In terns of the ANC approval
and the caveat that was put on in ternms of |ighting
and | andscaping in the area with respect to trying to
shield sone of this area, the only lighting that is
proposed for the doorways that go down in the areaway
to get into the accessory apartnent are those required
by standard building code, with a light at the door
com ng and going from the areaway. There's not hi ng
that is proposed in terns of spotlights or anything
that would illumnate the entire side of the house.

So, the lighting in there is sort of a
code mninumat this point in time, and that's really
all that we're proposing to do with the areaway in
terns of getting down into that area. In comon
sense, we anticipate |andscaping that side of the
house. The one problem that we have is access to the
back yard. The left side of the house as you face the
front of the house is substantially tighter to the
property line on the left side wth conpeting

conpressor units fromboth the Frankel's house and the
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nei ghboring property left to right.

It's heavily |andscaped with sone nature
trees over there and really restricts access to the
back yard to the right side of the property and around
t he areaway. So, while the proposal on the table
woul d be to | andscape that area, we're just trying to
find a way to be able to | andscape that area and stil
mai ntain access to the back yard for --

CHAl RPERSON Rl FFI S: Let nme see if |
understand. First of all, we're taking your word for

everything you're saying. W don't have a site plan

or |andscape plan, is that correct? | nean, | didn't
see -- maybe you can direct nme to it if it's in here.
MR DAVEY: | didn't -- go ahead.
MR FRANKEL: Vell, there's no -- let's

see. M. Davey prepared, there's a plot map for the
property which shows the whole house and then also
shows the stairway | eading down to the --

CHAI RPERSON (Rl FFI S: Ckay. M/ question
goes to, first of all, from the witten subm ssion,
you guys are anenable to continue discussions in terns
of lighting, lighting placenent, and |andscaping, is
that correct?

MR FRANKEL: That's correct.

CHAlI RPERSON (R FFI S: Then so in terns of
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lighting, nmaybe we'll get there. | don't know, but
point to me where we're actually looking for this
| andscaping. It's on the north-south property |ine on
t he west side?

MR, FRANKEL: Could | see the package that
you have? My | approach?

CHAI RPERSON GRIFFI'S:  No, but 1'lIl hold it
up. This is the indication, and what |'masking is is
it on -- this is the west property line.

MR FRANKEL: Correct.

CHAI RPERSON @RI FFI S: So, you're talking
about along this property line?

MR FRANKEL: Not necessarily along the
entire property line. More in lines with where the
areaway is for the access to the proposed accessory
apartnent, which is --

CHAI RPERSON GRIFFI'S:  So, it would be from
the street, Garrison, back to the entrance?

MR FRANKEL: Actual ly, the |andscaping
that is in question was just about where your finger
was, to the right, around and to the --

CHAI RPERSON GRI FFI'S:  So around here?

MR FRANKEL: Actually, to the rear of
t hat .

CHAlI RPERSON GRI FFI'S: Around here?
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MR FRANKEL: Correct, right in that area

t here.

CHAI RPERSON (Rl FFI S: And the purpose of
the discussion is to shed the view from the rear of
the property to that?

MR FRANKEL: It's one of the -- it's the

caveat that was put on by the approval through the

ANC.

CHAI RPERSON GRI FFI S: Right, that's what
I"'m trying to understand. What are they talking
about ?

MR FRANKEL: The caveat is to mnimze
the appearance of the areaway and the inpact or
potential inpact of the light fixture at that door
into the proposed accessory apartnent from -- [|I'm
assumng fromthe Trotters' property.

CHAI RPERSON Rl FFI S: So they'd like
sonmething |like that?

MR FRANKEL: Correct, in sone shape or
form

CHAI RPERSON GRI FFI S: Cay. They | ove
that for the record when | say things like that. Wat
I've done is do a quick diagram of just sone
| andscaping that would be in the rear, towards the

rear of the house, and that would significantly reduce
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the view shed onto the entrance, of the exterior
entrance down to that area.

Al right, so | think we understand now
the beginning idea of that. Al right, let's
conti nue.

MR FRANKEL: M. Chair, in your diagram
there, the concern that we have, and again, we're open
to working with this. The only concern that we have
is being able to nmamintain access to the back vyard,
especially for itens like a |lawn nower and things like
that, is really the biggest concern that we have, and
how much | andscapi ng and what inpact that | andscaping
has on access to the back yard.

CHAI RPERSON GRIFFI'S: | see, and you al so
stated you have sone nechanical equipnment in that
area?

MR FRANKEL: The nmechanical equipnent is
on the opposite side of the house.

CHAI RPERSON GRIFFIS:  Oh, | see. Ch, and
t hat inpedes any sort of --

MR FRANKEL: Correct, and there's a
nunber of mature trees that are on the front of the
house and on that left side of the property, which

prohi bits access to the back yard on that side of the

property.
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CHAl RPERSON (RI FFI'S: Ckay. Hold on just

a second. kay, yes, Ms. Renshaw, question?

VICE CHAI RPERSON  RENSHAW Just to
clarify. I'm famliar with this street, as Rodman's
is down the bl ock. | know it to be a very heavily

used street, especially on sale days when they have
their specials, et cetera, but just to clarify.

You have a driveway that accesses your
garage fromthe street, fromGrrison Street?

MR FRANKEL: That's correct.

VI CE CHAI RPERSON RENSHAW Al right,
fine.

MR FRANKEL: Yes, and | also should say,
t hough, that Rodman's has a parking lot. W all know
this. Rodman's has a parking lot, and when there are
sales at Rodnman's, |'ve never had a situation where
the traffic from Rodnan's cane as far down the street
as our house.

Now, there have been tines when -- there's
the nane of the novie theater on the corner, the
G nema Theater. Wen they have a popular novie, in
the evenings, Saturday night, Friday night, then
sonetinmes there's traffic in front of our house, but
|'ve never had it from Rodnman's.

VI CE CHAlI RPERSON RENSHAW Vel |, | perhaps
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shoul d have nentioned this earlier, but | have parked
in front of your house many tinmes, and | hope | did
not, shall | say, block your driveway. | tried not
to.

VR. FRANKEL : Wre you shopping at
Rodman' s?

VI CE CHAI RPERSON RENSHAW  Yes.

MR FRANKEL: Ch, well, then | stand
corrected.

VI CE CHAI RPERSON RENSHAW There were
occasi ons when the Rodman parking | ot was just choked,
and so we had to park in the street.

CHAI RPERSON CGRI FFI S: It rnust have been
one heck of a sale.

VI CE CHAlI RPERSON RENSHAW It was, Holiday

CHAI RPERSON GRIFFIS:  W'Ill nove on. Any
ot her questions for the Applicant at this tine?

COW SSI ONER  HOOD: M. Chairman, the
Applicant nentioned that he had a problem with the
ANC s recommendations that they asked. Dd you |et
t hem know t hat ?

MR FRANKEL: VWll, it cane up at the
neeting, and it was actually done at the very -- how

do I say this? Yes, during and after, and also as |
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think there mght be a letter in the file when | went
to look at it yesterday, that one of the ANC
comm ssioners also had a different interpretation of
what the ANC was attenpting to do than what | thought
the ANC voted on at the neeting.

So, what was actually voted on at the
neeting was slightly different, in ny opinion, from
what was submtted to this Board.

CHAI RPERSON GRI FFI S: Ckay. I think we
can get clarification |ater

VI CE CHAlI RPERSON RENSHAW Just to ask,
M. Chairman, was your interpretation nore |ike
Conmi ssi oner McVeigh's interpretation?

MR FRANKEL: Absol utely. It was exactly
t hat .

VI CE CHAI RPERSON RENSHAW  Al'l right.

CHAlI RPERSON QR FFI S: And you're
referencing the recent submssion into the record,
that letter, is that correct, M. Renshaw?

VI CE CHAI RPERSON RENSHAW It's Exhibit
No. 38 | was referencing.

CHAlI RPERSON GRI FFI S: Do you have Exhibit
No. 387?

MR FRANKEL: | do not, but | did see it

yesterday when | went to | ook at the BZA file.
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CHAI RPERSON GRI FFI S: Do the Trotters have

Exhibit No. 38? You do, okay, good.

All right, any ot her guesti ons,
clarifications? Anything further you want in
presentation of the case at this point?

MR FRANKEL: No.

CHAI RPERSON  QRI FFI S: Ckay, one quick
question | have. In looking at these plans, was there
a reason why there wasn't a connection nade from the
new addition at the lower |level when it was built?

MR DAVEY: A connection to?

CHAI RPERSON (Rl FFI S: The physi ca
connecti on. Is there a reason why you didn't expend
the labor, cost, to pierce the existing foundation
wall so that it would create one |arge open space or
maybe doorway space or anything of that nature?

MR DAVEY: QG her than the fact that we
wanted to maintain the separate area and the privacy
issue from one area to the other. Oiginally our
proposal originally was to use it as storage area, and
comng back to the idea of putting the accessory
apartnment in there. W just wanted to maintain the
privacy and the separation between the area within the
exi sting house in the basenent of the existing house

t hat the honmeowners would be wusing and what
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potentially a tenant would be using the rear part of
t he house.

CHAlI RPERSON @RI FFI S: Ckay. |  nean, |
understand that now when |looking at a unit, but so if
| understand you correctly, the lower level, as this
was originally laid out for storage, that that was
anticipated to be fairly -- it was going to be
storage, so it may have had, what, |ess nmnechanical
attendant to it or air flow or anything of that
nat ur e?

MR, DAVEY: Correct.

CHAI RPERSON (Rl FFI S: Is there additional
cost in making a physical connection between the front
existing lower |evel and the rear new | ower |evel?

MR DAVEY: There would be, yes.

CHAI RPERSON  GRI FFI S: Ckay. Anyt hi ng
else? Let ne ask the Trotters if they want to cone
forward for cross examnation at this tine. Ch, no,
you guys are being cross exam ned. You' re not going
anywher e.

MR FRANKEL: I"'m just going to slide
over.

CHAI RPERSON CRI FFI S: | ndeed, and we'l]l
call M. Davey up if needed, if there's questions.

Have a seat wherever you're confortable.
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I wll quickly explain, as | do to all the cases,
cross examnation is the purpose of which you ask
guestions based on the testinony you just heard or
testinony that's in the record.

That cross examnation questioning 1is
important not for the presentation of our case but
rather to elicit information that you see pertinent in
the testinmony vyou' ve heard for our pur poses.
Basically it's to poke holes in the case you just
heard. Go ahead.

MR TROITER Ckay. In reference to the
addition that you' ve been talking about, Dave, when
did you receive your building permt for that
addi tion?

MR FRANKEL: | don't have -- well,
actually, | think | may have a copy. | believe it was
in May of 2002.

MR TROITER And when did you break
ground for construction of the new addition?

MR FRANKEL: | don't know the exact date.

It was probably around m d- Cct ober of 2002.

MR TROITER Al so, when did you construct
t he new entrance to the proposed accessory apartnent?

MR FRANKEL: ['m not sure | know the

answer to that. Let's see. You may know better than
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we do. I["m not sure | know the answer to that. It
was sonetine obviously after m d-Cctober. Let's see,
we noved out of the house in md-January. It was

already in by the tine we left. She's saying Cctober
or Novenber, but | don't know.

MR TROITER Now, have you received a
certificate of occupancy yet?

MR FRANKEL: No, we have not applied for
a certificate of occupancy.

MR TROITER  kay. So, has the addition
ever been occupi ed?

MR, FRANKEL: Vell, we were still living
in the house while the addition was being built
t hrough January 15. So, we were living in the old
portion of the house and nothing had been broken
t hrough yet. So, I'm not quite sure how to answer
t hat .

MR TROITER Has the addition ever been
used as a storage or bike storage or as a bike shop
as the plans are | abel ed?

MR FRANKEL: No.

MR TROITER Have you installed all the
exterior lighting for your addition, especially on the
west wall or the south wall?

MR FRANKEL: No.
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MR TROITER  kay. Now, is the proposed

accessory apartnent totally within the gross area,
floor area, of the new addition?

MR FRANKEL: Yes.

MR TROITER And is there interior access
from your house's original basenent to the space you
proposed for the accessory apartnent?

MR FRANKEL: Can you ask that again?

MR TROTTER Is there interior access
from your house's original basenent to the space you
propose for the accessory apartnent?

MR, FRANKEL: No.

MR TROITER Is there access from the
space you propose for the accessory apartnent to the
first floor of your house, of your original house?

MR FRANKEL: You nean |ike an internal
stai rway that goes up?

MR TROITER R ght.

MR FRANKEL: No, there is not.

MR TROITER Nor of the new addition?
The higher floors on the addition, is there internal
access from the proposed accessory apartnment to those
upper floors?

MR FRANKEL: Is that a different

guesti on? I'm not sure | wundertand the difference
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bet ween t hat question and the |ast one.

MR TROITER | was referring to the new
addition versus the original house.

MR FRANKEL: Again, what's the difference
between the -- |I'm sorry, |I'm not trying to be
obstreperous, but | don't wundertand the difference
bet ween t hat question and the previous one.

MR TROITER  Well, let ne try again. |Is
there an internal access from the new basenent space
where you're proposing to put this apartnment and the
upper floors of the addition above it?

MR FRANKEL: No, but now | have to
guestion, did I msunderstand your previous question?

Is that different sonehow?

MR TROTTER  The previous question was is
there internal access from the proposed accessory
apartnment and the original, the older part of your
house?

MR FRANKEL: No, there isn't that either.

Ckay.

MR TROITER And does the proposed
accessory apartment have its own separate entrance?

MR FRANKEL: To the outside you nean?

MR TROTTER  Yes.

MR FRANKEL: VYes, it does, or it will, if
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it's approved.

MR TROITER Finally, what is the
nmeasur enent of your side yard on the west side?

MR FRANKEL: | believe the total side
yard is eight feet, but that's actually an excellent

guestion because we have a stairway now that goes down

to the --

MR TROITER  Sorry, go ahead.

MR FRANKEL: Ckay. Vell, this answers
your questi on. It goes down to the bike storage

areal/ proposed accessory apartnent, and that retaining
wal |l for that stairway, | haven't neasured it, but it
| ooks to me like it takes about four feet. |If you go
fromthe end of the retaining wall to the west side of
it all the way to the house, which would |eave us
approxi mately, and | haven't gone out and neasured it
with a tape nmeasure, but approximately four feet
between the end of the retaining wall and the property
line with Ms. Kunz's property.

MR, TROTTER How nmany doors did you newy
construct on the west side of your addition?

MR FRANKEL: Two.

MR TROITER Wiat is the other door
that's not the proposed entrance to the accessory

apart nment ?
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MR FRANKEL: Bi ke storage.

MR TROITER  Ckay, thank you.

MR FRANKEL: You're wel cone.

CHAlI RPERSON GRI FFI S: Wuld you like to
provide any redirected testinony on that cross
exam nati on?

MR, FRANKEL: No.

CHAI RPERSON GRIFFIS: Let's go then to the
governnment reports. W have Ofice of Planning with
us that has submitted a nmeno on this. First of all,
let nme ask, are the parties in opposition in
possession or have seen the -- you have Ofice of
Pl anni ng' s. CGood, t hey' ve indicated, and the
Applicant |I'massum ng al so has | ooked at that.

MR FRANKEL: Yes.

CHAI RPERSON (Rl FFI S: Very well. Let's
turn it over and say unfortunately, but good
af t er noon.

MR MORDFIN.  Good afternoon, Chairnman and
menbers of the Board. M nane is Stephen Murdfin with
the Ofice of Planning, and this is BZA Application
No. 16992 for 4336 Garrison Street, NW Thi s
application is for the addition of an accessory
apartment to a single famly detached dwelling. The

subject property is located within the R2 D strict
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and accessory apartnments are permtted by special
exception within the R 2 District pursuant to Section
202. 10 of the zoning regul ati ons.

Subj ect application is in conformance wth
the criteria contained within Section 202.10 because
the subject lot is 6,142 square feet in area, in
excess of the mninmum 4,000 square feet required
within the R2 District.

The house contains 4,586 square feet of
floor, exclusive of the garage, and in excess of the
m ni mum 2, 000 square feet required.

The accessory apartnment is proposed to
occupy 12.4 percent of the gross floor of the house,
| ess than the maxi num of 25 percent permtted. The
new apartnent is being created through an internal
conversion of the house, not including the garage, and
wi t hout any | ot occupancy or gross floor area.

Access to the accessory apartnment is to be
true and existing entrance on a wall that does not
face the street. The owners of the building wll
occupy the principal dwelling.

The total nunber of persons occupying the
house will not be nore than six, as there are three
occupants in the principal dwelling, and no nore than

two will occupy the accessory apartnent.
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There is no hone occupation |ocated on the
prem ses, and the application does not request waiVving
of any of the requirements of Section 202. 10.

The Ofice of Planning recommends the
approval of the special exception request as submtted
by the Applicant but suggests that the Applicant
installs any external |lighting for the accessory
apartment entrance, that such lighting be shiel ded and
directed downwards so as to not cast light into any
wi ndow or door of the adjacent house to the west.

That concludes the presentation from the
O fice of Planning.

CHAI RPERSON  GRI FFI S: Thank you. Any
Board questions of the Ofice of Planning? Does the
Appl i cant have any cross exam nation of the Ofice of
Pl anni ng?

MR FRANKEL: No.

CHAlI RPERSON &R FFI S: Parties in
opposi tion? Yes, please.

VI CE CHAI RPERSON RENSHAW |  have a
guestion of the Ofice of Planning. Wuld you conment
on ANC-3E' s caveat that it put in its recomendation?

Do you have anything to say about that?
MR MORDFIN:. M understanding is that the

ANC- 3E reconmended approval subject to that caveat.
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VI CE CHAI RPERSON RENSHAW  Yes.

MR MORDFI N: That within six nonths of
conpletion, the Applicant design and provide for
adequate screening and lighting for the accessory
apartnent. That was the purpose of adding the
suggestion within the reconmendation of the Ofice of
Planning that any lighting that is added be shiel ded
and directed downwards so as to not inpact the hone at
5015 44th Street, N W

VI CE CHAI RPERSON RENSHAW  Thank you.

CHAl RPERSON GRI FFI' S:  kay.

MR TROITER M. Mrdfin, thank you. In
light of M. Frankel's testinony that the construction
of the addition where this accessory apartnent would
be located is new construction begun in Cctober and
still inconplete. Your office's conclusion in the
report that the apartment will be nmade only through an
internal conversion of the existing house w thout
addi ti onal gross floor area. Wen would an
application ever fail to satisfy the 202.10(d)
requi renent that the apartnent be nmade only through an
i nternal conversion of the house?

MR MORDFI N: The Ofice of Planning' s
interpretation of that would be that it would fail it

if they were to apply for it at the tinme that they
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were applying for the building permt to put the
addition on the house, which would include the
apartment at the same tine. That's how we reviewed
this application.

MR TROITER But if they applied before
it was occupied, you interpret that as fulfilling the
requi renent for converting an existing house?

MR MORDFIN. That's our interpretation.

MR, TROITER  Thank you.

CHAI RPERSON GRI FFI S: CGood. Let's nbve on

then to -- well, actually, let's explore that a little
bit because | think that is the delicate detail of
this application. Maybe O fice of Planning, |'m not

sure how much you |ooked at this, but talking about
the intent of that, it would be ny interpretation in
| ooking at the intent, M. Mrdfin, for this zone,
that it was really precluding original devel opnent
that mght be developing flats. Is that your
under st andi ng?

MR, MORDFI N: My understanding of that is
that it would prevent someone from just building an
accessory apartnent on to his house.

CHAI RPERSON (Rl FFI S: Right, and that's
t he second.

MR MORDFI N Yes.
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CHAl RPERSON GRI FFI'S:  Ckay. | understand.

Al right. Wll, clearly sonething we all need to
factor into our deliberations at this point.

Let's go then to the ANC that's been
tal ked about. W do have the ANC recomendi ng
approval of the application with a condition. That is
Exhibit No. 34. | believe it was tinely filed, and
are we all in order with the ANC? Excellent.

There is the additional letter from the
single menber district, Exhibit No. 38. Ms. Renshaw,
did you have a summary of that?

VI CE CHAI RPERSON RENSHAW Yes. The
letter is dated March 12. It's going to have to be
wai ved into the record. M. Chairnan?

CHAI RPERSON GRIFFI'S:  Okay. Well, | don't
know if it is. It isn'"t the official -- | nean, we
have the official ANC position.

VI CE CHAI RPERSON RENSHAW lt's just
whether or not this was tinely filed, and if it
wasn't, there is an explanation for the delay in the
first paragraph.

CHAl RPERSON GRI FFI' S:  Ckay.

VI CE CHAI RPERSON RENSHAW  Due to ill ness.

CHAI RPERSON GRIFFIS: | don't think it's a

big issue, but first of all, I would ook at this nore
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as the testinony from the single nmenber district. I
think we can proceed with that unless people want to
bring this in.

VI CE CHAI RPERSON RENSHAW Do we have any
opinions from ny colleagues? Are we accepting this
t hen? Yes?

COW SSI ONER  HOOD: Yes, | think we can
accept it in.

VI CE CHAI RPERSON RENSHAW Al right, then
["1l go on. It's dated March 12. It's signed by
Comm ssioner Any Bower MVeigh. It states her
recol l ection of a paragraph in the resolution, and she
is citing what it stated and what she renenbered so
that we woul d have the understanding that she had nade
a suggestion about a plan having to do with screening
and that as she states, stops short of requiring it be
i npl enented within six nmonths because she feared that
this would be a seasonal project and did not want to
put a burden on the Applicant to conplete a project in
a season that was not conducive or not wthin the
gr ow ng season.

Hence, she is bringing this to our attention.

CHAI RPERSON GRIFFI'S: kay, thank you. W

are accepting this as we would accept any letter in

terns of testinony and the application.
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Ckay, any clarifications? Qoportunities
we wll afford the parties in opposition, the
Applicant regarding the ANC that hasn't already been
heard or said in the letter?

MR FRANKEL: No.

CHAl RPERSON GRI FFI'S:  Ckay. Actually, you
guys might want to sit closer and then if you want,
when you want to address, | wll hopefully stop every
time, but if there's sonething, just conme forward and
sit down. That will give obviously a clear
i ndi cation. Go ahead.

MR TROTTER | would just like to point
out, in Conm ssioner M\Veigh's letter, she quotes two
different recollections of what the |anguage is, but
neither language is the language that was officially
adopted by the ANGC 3E conm ssion, neither the February
19 draft nor the February 24 draft. So, we just
wanted to point that out.

M5. TROITER There's one word that was
not in the later draft, which is the word "for" which
between provide and screening, which gave nore
flexibility to the Applicant in ternms of, you know,
whet her or not you'd have to conpl ete.

CHAI RPERSON GRI FFI S: VWow. Are you guys

all lawers? kay. |I'mnot following the --
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M5. TROTTER Can we just offer a little

background on this?

VI CE CHAI RPERSON RENSHAW Wl |, can you
cite the -- within the resolution, can you cite the
nunber so that we can nmake a note of that, and we're
tal ki ng about Exhibit No. 34.

MR TROITER You nean the item nunber,
ma' an®?

VI CE CHAl RPERSON RENSHAW  Yes.

M5. TROTTER  Exhibit 34?

MR TROITER  Yes, Exhibit 34 is the --

M5. TROITER | don't have it right here.

MR TROITER It's Exhibit 34 is the ANG 3
resolution and the words of provide for as opposed to
provi de.

CHAlI RPERSON (Rl FFI S: Yes, where is that
in 34?

M5. TROTTER It's in the caveat.

MR TROITER In the caveat, at the --

VI CE CHAI RPERSON RENSHAW  \Where the end?

M5. TROITER Sorry, | don't have the
docunent right here. Do you have it?

CHAI RPERSON GRI FFI'S: M ght sonebody?

VI CE CHAlI RPERSON RENSHAW It's nunber 6

on the last page, with the caveat that wthin six
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nont hs of conpletion, the Applicant design and provide
for adequate screening. Now, you're stating that the
word "for" is not --

M5. TROITER No, we're stating that the
letter that was submtted by --

VI CE CHAI RPERSON RENSHAW  Ms. M Vei gh.

M5. TROTTER Right, is comenting on
slightly different |anguage than that.

MR TROTTER Nei t her quotation that she
used is the same as the --

VI CE CHAI RPERSON RENSHAW  Accur at e.

CHAI RPERSON  GRI FFI S: Ckay, now we're
cl ear.

VI CE CHAI RPERSON RENSHAW  CGot it. Thank
you.

CHAI RPERSON &R FFI S: It's fairly
definitive is your point, from the ANC, on what they
wanted to have done. Ckay.

Now, | take issue with the |ast sentence
in there because it goes on and says further ANC 3
recommends that the Trotters be given party status to
this application with the right to appeal to the BZA

Wll, interestingly enough, here you are.

So, we don't be necessarily having an appeal on it,

as this is a full case in special exception. Just so
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we get all of the particulars of the wordsm thing out
of the way, you are a party in the case, not in the
appeal .

Any appeal to our ruling, for instance,
today, if one or nore didn't agree, the appeal would
go the Court of Appeals.

M5. TROTTER May | offer one comment on
t hat ?

CHAl RPERSON GRI FFI'S:  Ckay.

M5. TROTTER Well, we didn't suggest that
| anguage.

CHAI RPERSON GRI FFI'S:  No, | understand

M5. TROITER But it seemed to ne the
intent of that was | think for us to have the ability
to come back at the end of that six nonth period and
perhaps just raise the issue that the proviso really
hadn't been conplied wth.

CHAI RPERSON (R FFI S: | see, okay. Vel |,
in which case then -- yes. Anyway, there are courses
of action that may bring an appeal back to the BZA |
don' t anticipate the need for t hat in this
application, but if you question of that, | think
staff in the Ofice of Zoning can help you with that.

VI CE CHAlI RPERSON RENSHAW Is this after

the conpletion of the project, neaning after the
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construction has finished?

CHAlI RPERSON (Rl FFI S: You want to nmnake
sure it happens like you want it to happen.

MS. TROITER VW want to nmaeke sure it
happens.

CHAlI RPERSON GRI FFI S: Ri ght, okay. W're
clear on that. | don't have any other governnent
reports attendant to this application unless others
are aware of it.

W do have -- going then to -- we do have
the party in opposition. W always begin with the
parties in support, which we do not have any, and then
testinmony in support. W have five letters of
support, sone of which have been evi denced.

We have Exhibit 30, 29, 28, Exhibits No. 9
and 27, Exhibits No. 26 and 10, all letters from
residents on or adjacent to the subject property at
this time. |s the Board aware of any others that |I'm
m ssing? | have a letter from Bachman, Kunz, Epstein,
Bol ey & Eichler.

MR FRANKEL: Eichler, yes, and Ms. Kunz.

CHAI RPERSON GRI FFI'S: K- U- N-Z7?

MR FRANKEL: Correct.

CHAlI RPERSON GRI FFI S: Ni ce nane. Ckay,

anything else? | don't see anything else. Then let's
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go to presentation of the case in opposition.

MR TROTTER  Thank you for hearing us and
giving us party status in this matter. ' m Andrew
Trotter. This is Daphne Trotter. Ve live at 5015
44th Street, NW W have two snall children and have
l'ived in the house since 2000.

CHAI RPERSON GRIFFIS:  Can | interrupt you?

I'm sorry, you have an Ofice of Planning report
whi ch shoes the aerial map or the photograph? Can you
just |ocate your property?

M5. TROITER Do you have a copy there?

CHAI RPERSON GRIFFI'S:  Yes, | do. Because
of our rules and regulations, you can't approach us,
but you can approach staff and mark it up on staff and
then we'll give it.

Ckay, thank you very nuch. I"m going to
pass this down and around the Board so that we all
have a firm understanding of the location, and I
promse | won't interrupt again.

MR, TROITER W wanted to say that we do
conmend the Frankel's decision going to the Zoning
Board for a special exception rather than renting an
illegal apartnment, which we understand that sone
people do in the area. W would nake the sane choi ce.

Unfortunately, we do oppose the Frankel's
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request for special exception unless it includes the
caveat that is expressed in the ANGC 3 resolution of
February 13, which we've just heard, to require that
within six nonths, the Applicant design and provide
for adequate screening and |ighting.

I would like to, I have three main points.

First is to describe the inpact that the proposed
accessory apartnment wll have on us, and then to
describe how the application fails to neet two
requirenents for special exception for an accessory
apart nent .

Qur famly hone and back yard face the
entrance and walls and wndows of the proposed
accessory apartnment. The entrance and w ndows of that
apartment are partially above grade and are not
screened in any way. Qur property is lower than the
Applicant's property, whi ch makes t he newl y
constructed entrance and wi ndows to the apartnent very
apparent fromour point of view

The occupancy of the proposed apartnent
woul d expose our property directly to the activities
of tenants, their comngs and goings through the
entrance, wndow lighting, and potential exterior
lighting over the entrance. Their brand new buil di ng,

including the proposed apartnment, has degraded the
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views from our property which, as late as |ast
Sept enber of 2002, was green space. Since that, it's
been construction and the buil di ng.

| have two phot ographs, sort of before and
after phot ographs. Could | introduce those into
evi dence?

CHAI RPERSON GRI FFI'S: Yes.

MR FRANKEL: May | ask if there will be
made avail able copies for us as well?

CHAI RPERSON GRIFFI'S: They are required to
provi de copies to you

MR, TROTTER Now, these problens could be
mtigated by attention to |andscaping and 1ighting,
but the Frankels have thus far given us only vague
assurances, even after we've been comunicating wth
themfairly intensively since January, when they first
told us about their intention to rent out part of
their new addition.

MR FRANKEL: 1'd like to interrupt. 1've
asked for copies, and | was told that they don't have

copi es for us.

CHAl RPERSON  GRI FFI S: Right, a good
clarification. W're getting copies nmade, and then
once they cone out, we'll distribute them around.

MR TROITER The Frankels told us they
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have other priorities, such as buying furniture,

screening Ms. Kunz's property that are conpeting for

their --

CHAl RPERSON GRI FFI' S:  Ckay.

MR, TROITER  Now, the full inpact of the
lighting is still wunknown because, as the testinony

said, they haven't yet finished the lighting of the
entrance, although the Frankels did state in their
Exhibit No. 7, one of their initial fornms, Form 121

that they were making no changes to the exterior
lighting of their house. Any lighting nodifications
wll be internal to the basenment area of the house and
should have no inpact on the neighborhood or our
i medi at e nei ghbors.

Finally, 1'll point out, the other side of
their property has mnmature trees screening those
nei ghbors, and that's what we're seeking as well.

Now, there are tw of the eight
requirenents to establish an accessory apartnment under
202.10. The Frankels have failed to neet two of these
requi renents. The first, we believe, is 202.10(d),
that an apartnment may be created only through internal
conversion of the house wthout any additional |ot
occupancy or gross floor area.

The Frankels are building the accessory
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apartment as part of a brand new addition for which
they received a permt in My, broke ground in
Cctober, still have not conpleted, haven't gotten the
certificate of occupancy. You know, when Dave Frankel
told us in January that he wanted to apply for a
speci al exception, | asked hi mwhether he had intended
to make an apartnment at the time he broke ground on
the addition, and he said yes.

Now, we al so believe the apartnment was in
the original design for the addition. The
architectural plans that have already been discussed,
Exhibit 8, shows in the external |ower |evel floor
plan that there's no internal access between the
proposed apartnment and the original basenent, no
connection to the upper floors of the original house,
no connections to the upper floors of the addition.

The new outside entrance serves only the
apartnent. Now, there is a separate entrance, a room
| abel ed bi ke storage, but we asked why would you need
a separate entrance if you weren't planning an
accessory apartment and woul d have sone reason to have
a separate access for your own purposes. Clearly
they' ve constructed new gross floor area for this
apart nment . W think that intended use should have

been raised in the Frankel's original application for
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a building permt.

In fact, the Frankels are offering a road
map for anyone who wants to expand their house to
create an accessory apartnment. Al you have to do is
segnent the project. One, you apply for the permt on
the addition. Two, you build the addition, and three,
before it's even conpleted, you apply to convert part
of it into an accessory apartmnent.

Under that logic, the limting conversion
to buildings within an existing house has no neaning.

In addition, we think the huge size of the addition
that the Frankels have built is due to their plan to
have a 570 square foot apartment to help pay for it
all.

The second test for the special exception
that we think the Frankels do not neet is 202.10(e),
which says if an additional entrance to the house is
created, it shall not be located on a wall of the
house that faces the street. The Frankels submtted a
phot ograph, Exhibit No. 7 -- no, I'msorry. Form 121
the Frankels, which is Exhibit No. 7, the Frankels
stated, the entrance to our proposed accessory
apartnent will not be visible from Garrison Street or
fromany other street.

If I could direct you to Exhibit 37, which
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is a photograph that the Frankels submtted on March
12, the new entrance is clearly visible from 44th
Street. It's not blocked by any building, and it's
not screened.

Incidentally, in the photograph, there is
some green plastic sheeting from construction that
obscures part of the door to the accessory apartnent
that is visible from the street. In the other
phot ograph the Frankels submtted, No. 2, from the
reverse angle, you can see the sheeting that |I'm
tal king about that actually mnimzed the appearance
of their entrance.

This entrance is visible from our back
yard, anywhere in it, and from44th Street, just south
of Garrison Street, and it's a brand new entrance that
has been constructed since Septenber of 2002.

Now, the zoning law that we're talking
about is nmeant to preserve single famly residential
nei ghborhoods, and it mnaekes it clear that getting a
speci al exception is not a right. It's a specially
tailored exception to allow accessory apartnents, and
only to the extent that they maintain the appearance
of a single famly residential neighborhood, and this
is fromthe zoning order from 1993, August 2.

If you look at all the requirenents, all
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those eight requirenents for a special exception, and
I won't read them but it nakes clear that the
inmpression is to maintain a single famly dwelling.
Wth his proposal, we feel like we have l|ost that
at nosphere, and in addition, the view from44th Street
woul d al so suggest that it was not a single famly
nei ghbor hood.

Now, we know that the Board can grant a
wai ver of up to two itens on this |ist, on the special
exception, but the |anguage does say in 202.10(i)(2)
that any nodification should not interfere with the
single famly character, | believe it is, that would
conflict with the intent to maintain a single famly
resi denti al appear ance and char act er of t he
nei ghbor hood.

So, in summary, screening and attention to
l[ighting would greatly lessen the inpact of their
proposed accessory apartment. The Frankels stated in
their self certification, which is Exhibit 6, that
they have an eight foot side yard. Daphne and | had a
prof essional plan for |andscaping on our own yard, and
we've learned that there are lots of tall screening
plants that have a dianeter of |less than four feet. |
think we could find a way that they could push a | awn

nmower through to their back yard.
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You know, we've started |andscaping our
own yard, but we believe it's their responsibility to
take the lead since they are asking for this special
exception. W've talked to the Frankels and believe
we can work with them

The pl anni ng boar d has recommended
attention to lighting, including shielding, which we
see could nmean screening, and the ANC 3, you' ve seen
what they've recomended. If there were an adequate
screening and lighting requirenent, we would change
our position to support their request for an accessory
apartment.

Thank you very nuch for your time and
consi der ati on.

CHAI RPERSON (Rl FFI S: Ckay. Thank you
very nmuch. First of all, a couple of things. Let's
| ook at 202.10(e) is what you say is not in conpliance
with the requirenents of this. The specific |anguage
of that says a wall facing a street, in which there is
an inplication in zoning about the face of a wall.
This is not face, and I can hear fromthe attorneys if
they interpret this differently.

The wall which the entrance is |ocated on
does not face a street. It faces an adjacent

property. Now, that you can see it fromthe street |
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understand your intent, but to say it's actually would
be sonet hing that needs sone sort of waiver from us,
do not agree.

In terms of the view from the street,
you' ve indicated that because there is a door at this
level that that would dimnish the residential
character of the nei ghbor hood?

MR TROITER I was referring to activity
of tenants com ng and goi ng.

CHAlI RPERSON GRI FFI S: Wuld a famly of
ten living down the block disrupt the residential
character of the neighborhood? Wat's the threshold,
directly said, t hat dimnishes the residential
character for you?

MR TROTTER \Well, the famly of ten in a
nei ghbor hood would be known as a famly of ten, and
just like the Frankels are known as a famly of three
or two.

CHAI RPERSON GRIFFI'S: | see.

MR, TROTTER Having a, you know, sonewhat
nore transient population which one assunes that a
t enant woul d be woul d be known in the nei ghborhood.

CHAI RPERSON  (RI FFI S: Cay. So, the
know edge that there is a separate unit in the

bui I ding would be it. Ckay.
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Do you know of f hand whether the ceiling of

this area of the apartnent is four feet or above the
finished grade at the rear of the building?

MR DAVEY: To say approxi mately, yes.

CHAl RPERSON @RI FFI S: It is above four
feet? This is a basenent, not a cellar?

MR DAVEY: No, it does not count as an
addi tional story.

CHAl RPERSON GRIFFI'S:  So, it's a cellar?

MR DAVEY: Correct. M/ relationship
between the ceiling height of that |ower |evel and ny
grade out si de.

CHAI RPERSON GRI FFI'S: Ckay, in which case
if it is acellar, it doesn't actually even go to the
first point, which is the gross floor area.

MR, TROITER May | respond to that?

CHAI RPERSON GRI FFI'S: Yes.

MR TROTTER It's a sloping -- | don't
know whether he's referring to the front grade, but
it's a sloping grade toward the back of the property.

So, there's much nore of it exposed at the back where

t he whol e addition is than the main grade in front.

CHAI RPERSON QR FFI S: Ri ght,
under st andabl e. Clearly, the grade hasn't been
replaced at the rear either, | nmean, |ooking at the
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phot ographs, doesn't give us an indication of where
the grade is to measure, but | understand your point
that it changes from front to back, which is an
i mportant point.

Wat is the distance from your house
approximately, from for instance, the back corner to
t he rear addition?

MR. TROITER  Seventy-five to 80 feet.

CHAl RPERSON @RI FFI S: | see, and the
adjacent, as |I'm looking at the photographs that you
presented, there is a house in betwen yours and
theirs. Do they have exterior lighting on their
prem ses? Do they have a rear entrance there?

M5. TROITER The Kunz's house, the one
ri ght adjacent to the Frankels?

CHAI RPERSON GRI FFI' S Yes.

M5. TROTTER They don't wuse it. It's
never on if there is any. |I'mnot sure if there is or
not .

CHAI RPERSON &R FFI S: s that your

recol | ecti on?

MR FRANKEL: M recollection is that they
have a light, but | think |I agree that they don't use
it.

CHAlI RPERSON GRI FFI S: Ckay, but there's
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exterior |I|ighting. M. Davey, did you want to say
sonet hi ng?

MR DAVEY: | was just going to say that -

CHAI RPERSON GRI FFI S: You've got to be on
a mke.

MR DAVEY: | was just going to say that
wth a rear door, mnimally a code requirenent is to
have at |east one single light comng out that neans
of the egress.

CHAlI RPERSON GRI FFI S: Cay. So, all the
rear doors have it. \Wether they use it or not is the
guestion. Ckay.

MR FRANKEL: May | also add that we have
nei ghbors on the other side, the Eichlers. That's on
the east side of our house, and they have quite a big
lighting schenme in the back of their house. They have
lights for their trees and things like that, and it's
never, as far as | know no neighbor, including
our sel ves, have ever conpl ai ned about that.

CHAI RPERSON GRI FFI S: Right, nor do we
have a zoning ordinance about tree |lighting, but
there's got to be soneone that regulates that kind of
stuff.

Ckay, any other questions from the Board
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at this tine? M. Renshaw?

VI CE CHAI RPERSON RENSHAW | have a
question for the architect, M. Davey?

CHAI RPERSON GRIFFI'S:  Ch, actually, let ne
just stick to, we've just heard the presentation of
the case in opposition. 1'Il go to cross exam nation,
and then we can recall people if we need.

VI CE CHAI RPERSON RENSHAW  Ckay.

MR, FRANKEL: Thank you. |'m not sure who
to address it to, so I'll throw the questions out and
whoever is appropriate wll respond. Are we in

agreenent that the side yard between our property, the
Frankel s property, and the Kunz's property is eight
feet in total side yard? Do you agree with that?

MR TROITER | agree.

MR, FRANKEL: kay, and you of course are
aware that as part of our construction, we have put in
the stairway going down to the storage area, is that
right?

MR, TROITER W have seen that, yes.

MR FRANKEL: Ckay, and do you disagree
that the width of that stairway from the side of our
house noving west towards the Kunz's house is
approximately four feet?

MR TROITER | think it's a little nore
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than four feet, is probably ny estimate.

MR FRANKEL: Ckay. Wll, | haven't
neasured it either, but assumng that's correct, then
you woul d agree then that we have less than three feet
between our property line and the cenent retaining
wal | for our basenment apartnent, is that right?

MR TROITER I'm sorry, | was talking
about the inverse neasurenent, that the distance

between the property |line to the beginning of your

stairwell was a bit over four feet. That's ny
estimate.

MR FRANKEL: Ckay. Well, I'm asking then
from our property line to the beginning of the
retaining wall. That is in your estimation how w de?

MR TROITER  Four-and-a-half feet.

MR, FRANKEL: kay, so is it your view
that assuming it's four-and-a-half feet, which is not
necessarily sonething we agree with, but assumng it's
four-and-a-half feet, is it your view that we should
be putting in trees or shrubs between that retaining
wal | and our property line with Ms. Kunz?

MR TROITER  Well, it's ny view that you
shoul d have taken that into account when you designed
your |ayout, but that there still are plants that you

could put in that space and, you know, |eave enough
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room to push a lawn nower through. O also, there
could be a fence option.

MR FRANKEL: Ckay, and have you di scussed
any of this with Ms. Kunz?

MR TROITER  No.

MR FRANKEL: Ckay. You're aware that ny
wife and | have had many discussions with Ms. Kunz
about our landscaping and our property and our
construction?

MR TROTTER Not really. You told us
t hat addressing her screening issue is a priority.

MR FRANKEL: Ckay. Now, you also
nentioned that we began our construction -- when did
you say you thought we began our construction?

MR TROITER | didn't say, actually.

MR, FRANKEL: Ckay.

MR TROTTER | thought it was md-
Cct ober, which sounds right to ne.

MR FRANKEL: Ckay, good. Isn't it true
that the reason why we didn't begin our construction
in early August was because you and your w fe asked us
to hold off construction until early Septenber so that
you and your wife could celebrate a party in your back
yard and not have any construction material in our

back yard?
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MR TROITER You did it as a great

ki ndness, and we don't think that, though, takes away
our issue here.

MR FRANKEL: 1Is the answer yes or no?

MR TROITER  Yes.

M5. TROITER And we invited you

CHAlI RPERSON GRI FFI S: Ckay. You didn't
invite us, which is a nmajor m stake.

MR, FRANKEL: There's actually a point
behi nd this. ["m not trying to show that we're the
ni cest people in the world and not the neanest.

CHAI RPERSON GRI FFI'S:  No, | under st and

MR FRANKEL: But there is actually a
point to it, and that is, you ve nade the point about
when we started our construction and nade it sound
like the apartnent application cane right after we
started the construction, when in fact, we could have
started our construction nuch earlier had you not nade
this request of us, is that right?

M5. TROTTER | don't think the one nonth
woul d have changed our position.

MR TROITER You could have nade the
request as part of your initial building permt.

MR FRANKEL: Ckay, and do you know for a

fact that at the tinme we filed for our building permt
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that it was our intent to put in an accessory
apartnment in our basenent?

MR TROITER No, we're just |ooking at
the plan. Sorry, | refer you to the architect's
comment of contenplating an accessory apartnent in the
desi gn of the basenent.

MR FRANKEL: And did our architect
testify that it was his understanding that we were
definitely going to put an accessory apartnment in our
basenment area at the tine we started working with hin®

MR TROITER | didn't hear him say that,
no.

MR FRANKEL: 1Is there anything that woul d
prevent you from putting |andscaping on your yard to
screen our apartnent, our proposed apartnent?

MR TROTTER Vell, it's not our job to
create all the screening for your apartnent.

CHAl RPERSON GRI FFI' S:  Ckay.

MR FRANKEL: Again, 1'd just like an
answer to the question. Is there anything that would

prevent you from putting screening on your property to

M5. TROTTER I"msorry, I'd like to nmake
one point there.

MR FRANKEL: At |east give a yes or a no.
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MB. TROTTER  Yes, there is.

MR FRANKEL: Sonet hi ng woul d, okay.

VB. TROTTER The entrance to the
apartment, as you can see fromthe photographs, is not
directly in front of our fence line. It's in front of
Ms. Kunz's. W are not able to reach that area with
trees on our property.

MR FRANKEL: Ckay, | thank you. So,
you're saying you cannot screen our apartnent from
your property?

M5. TROTTER |'m saying that we can do
some things to screen, and we've already undertaken
efforts to do so. Wat |'msaying is that the doorway
is directly in front of her fence line, and we are not
able to put trees in front or anything else in front
of that area.

CHAlI RPERSON GRI FFI S: Ri ght . Your Vview
line goes across her property to the entrance and so
you say it's difficult to screen it on your property.
Ckay.

MR FRANKEL: Well, | actually would like
to pursue that point.

CHAI RPERSON R FFI S: Do you want to
di spute that?

MR FRANKEL: Yes, | do.
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CHAl RPERSON GRI FFI'S:  Okay, briefly.

MR FRANKEL: And very quickly. Do you
have avail able your own party status application for
Andrew Trotter? Do you have it with you?

M5. TROITER  Yes.

MR FRANKEL: Ckay. Could you | ook,
pl ease, at the photograph that you submtted in
support of your party status application?

M5. TROTTER "Il ook at the copy that
you have there, yes.

MR FRANKEL: Ckay. s there anything
that would prevent you from putting screening along
this fence line on your property that would --

M5. TROITER No, we said we, and we
al ready have. |'msorry.

MR, FRANKEL: |Is there anything that would
prevent you from putting screening along that fence
l[ine that would cover the view between your property
and our proposed accessory apartnent?

MR, TROITER W have already put in four

trees along that fence line. W can see from our
house, we can still see the entrance to the apartnent.

MR FRANKEL: | would just like to direct
the Board to --

CHAl RPERSON GRI FFI'S:  Yes. D d everybody
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see this? It's attendant to the application for party
status? That picture is taken from your property, is
that correct? Ckay, | think we get the point.

MR FRANKEL: Ckay. I have no further
Cross exam nati on.

CHAl RPERSON  (RI FFI S: Good. Any
redirected brief testinony?

MR TROITER  Well, just to add that part
of the view, our view of our back yard and our
nei ghbor's yard cones from our rear w ndows, which nmay
be higher in elevation than the ground. So, just from
geonetry --

CHAI RPERSON (RI FFI S: Yes, we get the
poi nt . Everyone understand that? Yes, we see a |ot
of these building views. Ckay.

The point is that any screening, you know,
concei vably screening on your property, if you had 40
foot trees may not -- would have to be tall enough to
cover the angle from the w ndow that you' re [|ooking
down into this doorwell. Gkay. Anything else?

kay, let's go to then any other further
t esti nony. Is anyone here attendant to Application
16992 of David P. and Jana Frankel to give testinony
in opposition to this special exception application?

You can, of course, approach the table as an
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indication. Any testinony at all in this case?

In which seeing no one indicate, let nme
turn to you, M. Frankel or your party for closing
remar ks.

MR FRANKEL: W have worked, well, let ne
just say first, | think we do neet each of the
criteria that are established in 202.10, and | want to
say that this is the first time we've heard any
argunent that the door faces a street. That's new to
us, and despite many discussions with the Trotters,
it's the first time we've heard that.

The argunment that we were planning this
right from the get-go is just sinply not true.
There's a developing plan over a period of nany
nonths, at least a year, where we got to this point,
where costs have driven us to take this option that
we' re wor ki ng on now.

If we do not get a approval to put in the
accessory apartnent, then it's sort of a Catch 22
because the incone would be useful for us as part of
our attenpt to do the screening and | andscapi ng. I
nean, it's not to say it's the be all and end all. O
course we will do our best to work with the Trotters.
W have offered to do that nany tines. W' ve net

with them in their house, | believe four tines,
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including this past Sunday, to try and work all this
out, but we're still here with an opposition.

W are good nei ghbors. W' ve been in this
nei ghborhood for nore than 16 years, and we send our
daughter to public school, and we get along with al
of our neighbors, and we hope that we'll be able to
get along with the Trotters in the future.

I have nothing else to say except | truly
hope that this Board wll grant our request, not
require us to put in landscaping in a four-foot area
that just will prevent us from using and enjoying our
own back vyard. It is sonething that can be fixed,
hopefully, from the Trotters end if they don't I|ike
it. Al of our other neighbors have told us they I|ike
the addition, and they l|ike what we're doing to the
nei ghbor hood. W've gotten a lot of notes of
appreciation frompeople to that effect.

Pl ease pay careful attention the letters
of support that we have in the record. I think they
speak nmuch nore towards the inpact of this accessory
apartment to our neighborhood than what we've heard
from the opposition today. Unfortunately our other
nei ghbors couldn't be here, but | think what they have
to say should be given nore weight than what we've

heard today because of their |ocations.
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Thank you.

CHAI RPERSON GRI FFI'S: Thank you very nuch
and | am glad that this Board is not sitting in
judgnment or have the jurisdiction to establish what
good neighbors are and are not. Looking at even
speci al exceptions, how difficult they are. But |
don' t think we question that ei t her of t he
participants in this are good or bad nei ghbors.

M/ perhaps generic statenent that | end up
saying in a lot of these cases is we deliberate

specifically on the case that's presented in front of

us, and that is this special exception. Ve wil
render a decision, |'m hoping today if we can. I
would judge ny Board on that. O herwi se, at sone

point in the near future.

It is always our recomendation that
communi cation continue, and we wll nake this decision
and nove on. Al of you will be living with it, and

in the environnment of which is created by your own
actions and comunication. Well, there it is.

Let ne see if the Board is prepared to
proceed with this today, to do a brief deliberation
and take notions for action. Let nme just hear anybody
that is not that would like to set this for decision

maki ng.
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VI CE CHAl RPERSON RENSHAW M. Chairman, |

had indicated earlier | had a question of the
architect.

CHAI RPERSON &R FFI S: Ch, ["m sorry,
i ndeed, yes. M. Davey?

VI CE CHAI RPERSON RENSHAW  Just a question
about this foundation business. 1'd like to know, is
there no internal connection because of the expense of
breaking through a foundation and the |ikelihood that
the new basenent could not or would not be
successfully joined to the existing basenent wall, and
t heref ore conprom se the old foundation?

MR DAVEY: There would be additional
expense incurred in creating the access between the
old and the new. Qur biggest concern is rmaintaining
that privacy level wth the honmeowners using the
baserment level in the existing part of the house and
potentially a tenant being in the new area of the
proposed apartnment and nmaintaining that separation
fromone area to the other

VI CE CHAlI RPERSON RENSHAW Ckay, so it's
basically a privacy issue?

MR DAVEY: Correct.

VI CE CHAlI RPERSON RENSHAW Ckay, thank

you.
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CHAI RPERSON (Rl FFI S: Ckay. Any ot her

further last questions? darifications? Board, are
you prepared to take action on this right now?

MR FRANKEL: My | just add to ny
architect's coment, it's not only a privacy issue.
There is also a cost issue involved, took to break in
and put through a wall would be an additional expense
for us.

CHAI RPERSON GRI FFI'S:  kay.

MR DAVEY: And to that as well as that
door or access, or however it is put together in terns
of what inpact it would have on the proposed floor
plan that you see in front of you in ternms of where
t hat door would cone through, and what inpact it would

have on sort of the functional aspect of the spaces as

wel | .

CHAI RPERSON  GRI FFI S: Good. To put
pressure on ny own Board, our hearing roomis filling
up. It's filling up for our afternoon session. Qur

afternoon session starts now. We have not finished
our norning session, nor have we had a |unch break.
Let nme understand from the Board if they are prepared
to proceed into a notion and decision on this case
i medi atel y? Any opposition doing that?

VI CE CHAI RPERSON RENSHAW | think a short
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time for deliberation mght be good, M. Chairnan.
CHAl RPERSON GRIFFI'S:  Currently right now?

VI CE CHAI RPERSON RENSHAW  Currently right

NOW.

CHAI RPERSON GRI FFI'S:  No, absol utely.

VI CE CHAI RPERSON RENSHAW O to postpone
it.

CHAlI RPERSON GRI FFI S: I would suggest we
junp into deliberation on this. |In order to expedite,

I am going to propose a notion so we can deliberate
under a notion, and ny notion would be for approval of
Application 16992 for the Frankel special exception to
use the existing single famly detached dwelling with
an accessory apartnment at 4336 Garrison Street, N W

The provisions under this, | think, are
very clear and in fact are very explicit, as not
necessarily in a lot of the regul ations.

MR ETHERLY: Seconded, M. Chair.

CHAI RPERSON GRI FFI S: Ch, indeed, thank
you very nmuch, M. Etherly. As we |ook at what is the
criterium for the accessory unit, clearly it sound
l'i ke undue caution in the insurance of how we maintain
an R-2 zone and that character of the R 2 zone.

W've heard extensive testinony about

screening and lighting. | am not persuaded that we
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need to be involved in the lighting aspect of it at
all, and 1'll leave that as part of ny deliberation
The screening, | think, also gets to be difficult. As
this Board knows, as we stretch the condition issues
of that nat ur e, the particulars and then the
conpliance, | need to have inportant attention.

I"m also not that noved by the inportance
of additional screening or |andscaping on this aspect,
as this entrance is below grade, substantially if not
conpletely below grade. |If this was not approved as a
special exception for an accessory apartment, it
woul d, in fact, maintain the door as we see, it's been
built, which could, in fact, be -- one mght say it
could be worse if it's just a left open door to
storage or there's equi pment and hoses hangi ng out.

I"'mnot sure that there's a huge negative
inmpact that would inpair the use of adjacent
properties in regards to this particular entrance. I
think the condition or the advisenent that the Ofice
of Planning has put in terns of the direction of
lighting is absolutely appropriate, and |I think it not
only fits the intent and the integrity of the section
in the regulations, but actually is a good nei ghborly
application, and that would be, | would inagine that

you woul dn't have a thousand | unmen hal ogen flood | anp
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shooting off across the entire back of t he
nei ghbor hood.

Now, in reality, there's nothing in the
zoning regulations that prohibits that either, but I
think enough down type lighting fixture that would
appropriate light the stairs for safety and building
code but would not extend a huge anount of I|ight
across the area would be good. Exterior lighting, |
think, can be very well done, and is, in fact, a very
residential characteristic of buildings, but also
facilitates -- well, there it is. Perhaps delving too
much into ny opinion to that, but it also |ends sone
safety to the surrounding area and properties, but |
t hi nk appropriately done is inportant.

W have wal ked through the entire test of
the regulations regarding this, and I don't have -- I,
in fact, do not have any disagreenent that they are in
total conpliance. W do run into 2002.10, and that is
it is atimng issue.

This is kind of on the fence, but | think,
and with also the testinony from Ofice of Pl anning,
as we explore the intent, which is what | think we
al ways have to do when we feel like we're straddling
the regulations and requirenments, we need to look to

the base intent of this, and | think the base intent
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was that you wouldn't have huge, large additions that
woul d be no accessory but alnost primary in terns of
occupancy and site and structure.

That's clearly not the case here. Thi s
was built out as an addition to an existing single
famly and the insurance and one of the requirenents
is that there's a certain percentage used for the
accessory and not nore than that. The majority of
this and the majority above ground is to have an
extension to the single famly house.

There was al so a di scussi on about internal
connections and how it was required. | did not see
and maybe others can point out, that there actually is
a requirenent for sone sort of internal connection.
It is to be an expansion on the existing, but we can
clarify that.

Al so there was an issue of side yard. The
side yard as shown on the site plan is eight feet.
There is the addition of that stairwell into that.
That caused ne sone concern about whether we are, in

fact, inpacting the required side yard, but it is very

clear, if you look at -- now |'ve forgotten the
section, but 2052.3, | believe it is, in which --
2503.2. Well, it's one of those nunbers.

VI CE CHAI RPERSON RENSHAW [t's 2503. 1.
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CHAI RPERSON &R FFI S: 2503, Ckay,

indicates that in fact, the only way that this would
violate the side yard requirenment would be if that
retaining wall canme four feet above grade, which we
can see from the photographs it does not, the hand
rails of which do not add to that height. So, that
did not -- that renoved any concern | had with the
si de yard.

Let ne let others speak. M. Etherly has
seconded. Again, I'msorry, and I'Il turn it over to
you. In terns of the lighting, also I think there's
an incredible dimnishing inpact as we nove away from
the source of the light, and 50 feet, 40 feet, 30 feet
is even substantial | think for a typical residential
exterior fixture. Eighty feet seens like we're
getting close to out of the ball park, but let ne hear
fromyou, M. Etherly.

MR ETHERLY: Not hing additional, M.
Chai r man.

CHAl RPERSON GRI FFI'S:  kay. Qhers?

VI CE CHAI RPERSON RENSHAW One thing | do
want to say, M. Chairman, is that |andscaping is an
inportant part of developnent in a residential area,
and that's |andscaping by the Applicant, and it shoul d

be consi dered. It can be done so that it would, in
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this case, that it would not restrict the use of the
back yard vis-a-vis grass cutting, et cetera. CGood
| andscapi ng snall space is done all the tine. So, |
think that that should be a consideration and shoul d
be nade a part of accepting this application, or
approving this application, but it should be
| andscaping put in wthin the growing season and
mai nt ai ned.

CHAI RPERSON GRIFFI'S: R ght. | understand
that. | think it's a very inportant concern and
consideration that the Applicant should take under
advi senrent from this Board. | don't have anything to
propose as a condition regardi ng screening. First of
all, I"'mnot sure how we'd word it and craft it, and
if we're going to put a condition on the special
exception, | want it to be understood, enforceable,
and realistic. M. Hood?

COW SSI ONER  HOOD: M. Chairman, let ne
just say |, too, share Ms. Renshaw s concerns, and
actually, 1looking at the photographs, one thing |
noticed, Applicants and those opposing have a good way
of taking photographs because a lot of tines they're
different angles and you have to try to fill in the
rest, but | can assure you that | share that concern

But then | also have kind of stepped back because |
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hope that the Frankels would do what | call the good
nei ghbor policy.

CHAI RPERSON C(RIFFI'S: R ght, and you know
what gives nme sone concern, too, if you look at the
exi sting |andscaping or the previous |andscaping that
was there was actually by the party in opposition that
was given. If we start requiring areas to |andscape,
are we precluding them from doing an interesting
| andscapi ng desi gn?

VI CE CHAl RPERSON RENSHAW  No, we're not.

CHAl RPERSON  GRI FFI S: But then our
condition is sinply provide proper and adequate
screeni ng and | andscapi ng.

VI CE CHAl RPERSON RENSHAW  Yes.

CHAI RPERSON GRI FFI'S:  Yes. That has about
t he anount of teeth as --

VI CE CHAlI RPERSON RENSHAW And that goes
along with the ANC request in part because they ANC
did ask for adequate screening around the accessory
apar t nent .

CHAlI RPERSON GRI FFI S: Ckay. The probl em
is we've run into this before, and we need to |limt
the discussion. | wll let others continue on, but a
condition like that will bring an appeal, which we'l

be spending six to eight hours trying to figure out
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what was adequate and what was actually provided.

W need a condition that can be enforced,

can be neasured, and | don't see us crafting that
regarding this case. | look at the previous
| andscaping, and | have full faith that the owner of
this property wll, in fact, rel andscape as

appropriate for their use and also for t he
appropri ateness of the nei ghbor hood.

COW SSI ONER  HOOD: M. Chairman, | would
just go to the notion to approve. Also, | just wanted
to comment on the conp plan. It states at 1409. 2,
maintain and expand the existing housing where
feasi ble and consistence with the conprehensive plan
to insure a great variety of housi ng types,
opportunities, and choi ces, and | think we're
definitely consistent as stated in the Ofice of
Pl anning report with the conp plan, which we are bound
to go by.

CHAl RPERSON GRI FFI'S:  Excel | ent.

COMM SSI ONER HOOD:  Thank you

CHAlI RPERSON GRI FFI S: Thank you. Fi nal
wor ds?  Anyt hi ng?

Ckay, then | would ask for all those in
the favor of the notion signify by saying aye.

(Chorus of ayes.)
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And opposed.

(No response.)

MS. BAILEY: The vote is recorded as 5-0-0
to approve the application. Motion nmade by M.
Giffis, seconded by M. Etherly. Ms. Renshaw, M.
Hood, and M. Zaidain are in support, and this is
W t hout a condition, M. Chairman?

CHAI RPERSON CRIFFIS:  That's correct, and
one further correction is M. Zaidain did not vote, as
he was cal | ed away.

M5. BAILEY: Oh, he isn't there. And this
is a sumary order? No, full order, full order.

CHAI RPERSON R FFI S: That's right. Thi s
is going to require a full order which we have a party
in opposition. Do we want to give instructions? No,
that's fine. Ckay, in which case, thank you all very
much. Appreciate it.

MR FRANKEL: Thank you.

CHAl RPERSON &Rl FFI S: I appreci ate
everyone's participation in this case.

MR FRANKEL: Thank you.

CHAlI RPERSON GRI FFI S: Let ne adjourn the
nmor ni ng session of 18 March, 2003.

(Wher eupon, the above-referred to norning

session was adjourned at 1:14 p.m)
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AFT-EERNOON P-ROGEEDI-NGS

(2:07 p.m)

CHAI RPERSON GR FFI S: Ladi es and
gentleman, let ne call to order the afternoon session
of 18 March 2003. This is the public hearing of the
Board of Zoning Adjustnents of the District of
Col unbi a. M nane is GCeoff Giffis. I am
Chai r per son. Joining nme today is M. Renshaw, Vice
Chair. Also, M. Etherly on ny right. Repr esenti ng
the National Capitol Planning Commission is M.
Zaidain, and representing the Zoning Conmm ssion on
this case is Ms. Mtten.

Copi es of today's hearing are available to
you. They are located at the table where you entered
into the hearing room If we run out of copies,
pl ease set staff know outside in the office, and we
can have nore nade so that everyone has one that
needs.

A couple of very quick things. Everyone
should be aware that all proceedings and public
hearings of the Board of Zoning Adjustnents are
recorded. W require that you be on the record and be
recorded. Therefore, when comng forward to speak to
the Board, you nust have a seat, be confortable at the

table in front of us, but also speak into a
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m crophone. That m crophone shoul d be on.

Also prior to comng forward, please fill
out two witness cards. Wtness cards are avail abl e at
the table you entered into, the table in front of us.

Those witness cards go to the record, who is sitting

to ny right.

Orders of procedure today, four special
exceptions and variances will be first. Statenent of
the wtnesses of the Applicant. Second would be any

government reports attendant to the application.
Third would be the reports from the advisory
nei ghbor hood conmm ssi on. Fourth would be parties or
persons in support of the application. Fifth would be
parties or persons in opposition to the application.
Sixth, finally, we wll have closing remarks by the
appl i cant.

Appeal s have a slightly di fferent
procedure, and we w |l announce those as we call any
appeals that we'll here this afternoon. Cross
exam nation of witnesses is permtted by the applicant
or parties in each case. The ANC within which the
property is located is automatically a party in the
case.

The record will be closed at t he

conclusion of each public hearing except for any
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material that this Board specifically requests, and we
will be very specific on what is requested and when it
shoul d be submtted into the Ofice of Zoning. After
that material is received, of course it goes wthout
saying that the record wll then be closed and no
ot her information woul d be accepted into the record.

The Sunshine Act requires that public
hearings on each case be held in the open and before
the public. This Board may, however, consistent with
its rules of procedure, and the Sunshine Act, enter
into executive session for purposes of reviewng a
case or deliberating on that case.

The decision of this Board in contested
cases nust be based exclusively on the public record.

Therefore, we ask that everyone present today not
engage Board nenbers in any type of conversation so
that we don't give the appearance of not deliberating
directly on the record.

I would ask that everyone present now turn
off any cell phones or beepers so that we don't have
any disruptions in the proceedings, and of course, |
don't need to say, but it is part of ny openings, to
say that we would also like everyone to refrain from
any disruptive noises or actions in the hearing room

so that people giving testinony aren't side-tracked
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with nore interesting things happening behind them
than in front of them

VW will nmake every effort to conclude at a
reasonabl e hour today. |If that's 6:00, that would be
great. W appreciate everyone's patience today. Ve
had a very packed norning, and a packed working |unch
al so.

At this tinme, | think we can consider any
prelimnary matters attendant to the applications for
this afternoon. Prelimnary matters are those which
relate to whether a case wll or should be heard
t oday, such as requests for postponenents, w thdrawal,
or whether proper and adequate notice of the case has
been provi ded.

If you have a prelimnary matter that you
believe the Board cannot hear a case today, | would

ask you signify that by comng forward and having a

seat in front of us, and we wll know you have a
prelimnary matter for the Board to address. [f 1
don't seen any of that indication, I wll go to staff

to see if they have any prelimnary matters at this

tinme.

M5. BAI LEY: M. Chairman and nenbers of
the Board, good afternoon. There is a prelimnary
matter. It has to do wth Application 16984 of
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Advi sory Nei ghbor hood Comm ssion 2-A The ANC, M.

Chai rman, has requested a postponenent, and staff has
taken the liberty to reschedule that to April 29, and
that would be in the norning.

CHAI RPERSON (Rl FFI S: Vell, is there any
opposition to the request for postponenent?

V5. BAI LEY: No, M. Chairman, there was
not, not that I'maware of, anyway.

CHAI RPERSON  CRI FFI S: And there was
notification to the property owner?

M5. BAI LEY: ' m assumng so. W're
normally, that's a part of our process that we
normally take care of that, but I'll make sure we'll
follow up after this session, M. Chairman.

CHAI RPERSON (Rl FFI S: Ckay. vell, we'll
get clarification on that.

M5. BAI LEY: That's the only prelimnary
matter at this time, M. Chairman, that staff has.

CHAI RPERSON  QRI FFI S: Ckay, good, and
we'll have an opportunity. Il will bid good afternoon
to you, Ms. Bailey, fromthe Ofice of Zoning, who is
one of our nost able of staff, and another able staff
with us today is M. My, and M. Nyarku is in and
out, also assisting us. Representing the Corporation

Counsel is Ms. Monroe.
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So, with that, let's call the first case
of the afternoon.

M5. BAILEY: Application No. 16934. This
is an appeal of Advisory Neighborhood Conm ssion 6A,
pursuant to 11 DCVMR 3100 and 3101 from the
Adm ni strative Decision of the Zoning Admnistrator to
issue a building permt. The nunber is B445856 for
the construction of a single famly dwelling allegedly
in violation of the side yard requirenents under
Section 405. The property is located in the R4
District at premses 920 and 922 Constitution Avenue,
N. E. The property is located in Square 939, Lots 27
and 28.

This is a continuation case, M. Chairnman
and 1'll ask those persons who are testifying to
pl ease stand to take the oath.

Pl ease raise your right hand. Do you
solemmly swear or affirm that the testinony you are
about to give in this proceeding wll be the truth
the whole truth, and nothing but the truth?

Thank you.

CHAI RPERSON GRIFFI'S:  Very well. This is
a continuation in which we have one nore notion to
di spense with, if I'm not mstaken, and that is the

nmotion to dismss based on the fact that a foundation
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permt was appealed and that there would be no
standing or validity to the appeal at this tinme.

Is the Appellant here? D d you want to
cone forward? Also, |I'm going to ask a very quick
guestion. Last when we left off, we had asked for the
subm ssion of the permt plans, the foundation permt
pl ans, of which we received several sheets. There's
an indication on these sheets of a section that shows
t he foundati on.

Ms. Gaddis, correct? If you would, could
you introduce yourself for the record?

M5. GADDIS: [|I'mVirginia Gaddis, a nenber
of the zoning commttee of the ANC 6A

CHAlI RPERSON GRI FFI S: Ms. Gaddis, are you
in receipt of the Holland & Knight letter dated March
13, 2003, Exhibit No. 487

M5. GADDIS: Yes, | am

CHAl RPERSON GRIFFI'S: Do you want to speak
to that specifically with your understanding of the
foundation not raising above grade nore than four
feet, and also specifically to the zoning regul ations
that correspond with that, and | believe it's 25037

M5. GADDI'S: You want tom M. Cody?

MR RICE M. Chair, may | speak to that?

CHAl RPERSON  GRI FFI S: Yes, i f you
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i ntroduce yourself.

MR RICE M nane is Cody Rice. |I'mthe
ANC commi ssioner for the single nmenber district in
whi ch the property is |ocated.

CHAI RPERSON GRI FFI'S: Yes.

MR R CE To be very brief, ny interest
is that the Board consider whether the newy
constructed row dwelling violates the side vyard
requirenents. I'm aware of sone of the alleged
deficiencies in the appeal, but | urge the Board to
step back and consider whether the interests of the
residents of the 200 block of 10th Street and |ight
and air have been adequately wei ghed in the process.

The fact is, these residents have very
shal low rear yards, and they now face a multi-story

wall on the lot line, alnost inmediately behind their

houses.

CHAl RPERSON GRI FFI'S:  (Ckay. Actually, let
me interrupt you here. This seens to be a thene
today, but | won't take you through our entire

norning. There are things that this Board would | ove
to do, and perhaps think is the correct thing to do,
but we are also tied very stringently within our own
regul ati ons, procedures, and policies. In a total

continuation and tinme of this, this was -- and maybe
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one of ny Board nenbers can put their finger on the
schedul e.

Wien this first cane to us, there was an
i ndication that perhaps there was a problem w th which
permt was being appealed. | have great difficulty in
being I think close to four nonths down the road and
saying can't we change this whole thing around and
really | ook at the bigger picture.

MR RICE | was just about to get to
that, sir.

CHAlI RPERSON GRI FFI S: Cay. You have an
answer to that?

MR R CE Yes. Wth respect to the
connection between the foundation permt, B445856 and
the violation of the side yard requirenents, 1'd |ike
to make a few observations about the permt and about
the application for that permt.

First, the foundation permt as issued is
conditioned upon H storic Preservation Review Board
concept approval. This is noted as a condition of
performance on the foundation permt itself, which
actually reads, "As per HPRB concept approval,"” as a
devel opnent project in a historic district, issuance
of the foundation permt s contingent upon this

approval for the building concept. A concept that
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includes and included no side yard for 922
Constitution Avenue, NE as shown in the approved
drawi ngs for that concept.

Second, the foundation permt expressly
states that the foundation is for a three-story
building. It says nunber of stories, three.

Third, the application for the foundation
permt expressly states that the foundation is
intended for one unit of single famly dwellings of
three stories.

As a result, | think it would be difficult
to conclude that the foundation permt had no
connection to the building and walls that it supports
or the side yard which it covers. The foundation
permt was granted with the understanding that this
foundation would support a building with a lot Iine
wal | and no side yard.

Wiile the developer ignored many other
aspects of the HPCB approved concept during
construction, one aspect that never changed was the
elimnation of that side yard.

Wth respect to the ANC6A s alleged
failure to anend t he appeal with r ef erence
specifically to the building permt, | reviewed the

transcript of Novenber 19, 2002, which does have one
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sentence from Chairman Giffis stating first of all, |
do believe that the permt nunber cited in this appeal
was incorrect.

To me, this seens like a small technical
correction that could have been nade by BZA staff in
consultation wth the ANCs representative, Ms.
Gaddi s. As | was not involved at the tine, | don't
know if BZA staff communicated the need for this
technical correction directly to Ms. Gaddis, the 6A
representative.

On a related note, | do know that one of
the letters from an affected neighbor, M. Anthony
Asaghae from July 30, 2002, asked that the building
permt, B447067, be revoked for violation of the side
yard requirenents.

As |I'm comng sonewhat l|ate to this
process, | don't know if that Iletter was ever
forwarded to the Board by the Zoning Adm nistrator as
part of the case file, but it seens to indicate the
community's interest in all of the applicable permts.

CHAI RPERSON GRI FFI S: And | don't think
we're questioning the comunity's interest, but even a
letter down to DCRA to the nobst inportant person down
there doesn't nean there is a viable appeal before the

Board, and that's where | go to. | nean, we have
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great difficulty in maintaining a system by which
everyone knows how we proceed and what is expected
and that's where | get, yes, at that hearing | was
very undefined and unspecific because if you |ook at
what | was pointing to was a substantive change in the
fact base of what an appeal woul d be.

I am not here to create and present a
case. W're here to hear it, and we did give a piece
of advice that | thought was well worth | ooking at.

Al right, others, opinions?

M5. MTTEN. M. Chairman, when an appea
is filed, that the owner of the property in question
is put on notice of what is at risk, and they assess
the chances of success of the appellant in deciding
whet her or not they will proceed with construction.
think that has to be weighed in deciding whether or
not this is sinply a technical anendnment to the appeal
or whether this is a substantive anmendnent to the
appeal because the property owner proceeded wth
construction on the basis that it was only the
foundation permt that had been appealed, and now
well, as the record indicates, that the dwelling is
nearly finished or finished.

Their deci sion nonths ago m ght have been

different about proceeding with construction if the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

182

building permt itself had been appealed, and | just
want to add that to the thinking of the Board in
deciding this matter.

CHAI RPERSON GRI FFI S: Al right. I think
that's an excellent point. G hers? W seem to have
two issues before wus, but they're very directly
linked, and that is is there a connection |ooking at
the foundation permt that brings us to the entire
bui l ding or buildings, structures, or not. Qhers?

VI CE CHAI RPERSON RENSHAW Vell, M.
Chairman, Ms. Mtten stated that the owner of the
property considered only the foundation that was being
appeal ed but went ahead and finished the building, and
yet the building was finished based on the foundation
itself, the structure comng from the ground, from
t hat foundati on.

So, | think that that would have sone
merit in our discussion that the foundation is tied to
sonet hi ng, and vi ce versa.

CHAI RPERSON (Rl FFI S: Vell, | think M.
Mtten's point as | heard it was the fact that as the
devel oper woul d weigh the risks, they would fully know
that they had a wi nnable case in appeal, or they would
assune they had a nore wi nnable case if a foundation

permt was appealed, and therefore, decided to nove
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ahead wth the construction. That was ny
interpretation of what Ms. Mtten said.

M5. M TTEN | think your interpretation
is correct, M. Chairman.

MR RCE M. Chair, may | speak to that
poi nt ?

CHAl RPERSON GRI FFI' S:  Ckay.

MR RCE | wanted to point out that the
ANC and the comunity knew from the point of the
foundation permt that this developnment would not
include a side yard at 922 Constitution, and given the
qui ck pace of construction, we feel the community took
responsi ble action by contesting the first available
construction permt.

If the ANC hadn't appealed the permt for
the foundation, | wonder if we'd be hearing the
argunent that the ANC shoul d have known the foundation
woul d cover the side yard and support a lot line wall,
and if we had waited to appeal the building permt, we
m ght be hearing that the appeal wasn't tinely because
t he foundation permt should have been appeal ed.

CHAI RPERSON GRIFFI'S:  You know, that's an
excel lent point because it goes directly to what |
started with. W have done, and this Board, specific

Board, has gone out of its way to nmake sure that the
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procedures are known and the timng is known. Those
aren't anbiguous, the issue of tinmeliness is not
necessarily anbi guous. W' ve had sone problens with
it, yes, but based on the focus and the attention that
the community had, | cannot imagine that fromthe nost
definitive action by the admnistrative body, which
woul d have been the permt, would not have then
elicited a tinely appeal.

So, | don't think we'd be at that
guestion. W wouldn't be at the question of whether,
and why didn't you appeal the foundation permt.

MR RCE |I'mjust asking that the Board
not punish the neighbors for what seens to be, in
retrospect, some sort of breakdown in comrunication
about this small technical issue of which building
permt should be on the appeal, especially in
consi deration of the know edge of the comunity based
on the foundation permt, and the statenents in the
foundation permt and in the application and in the
concept drawi ngs that were approved by HPRB prior to
the foundation permt being issued, that there would
be no side yard at 922 Constitution.

CHAI RPERSON GRIFFI'S: Gay. Wat is your
testinmony in terns of how far out of the ground that

this foundati on cones?
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MB. GADDIS: How far into it?

CHAl RPERSON GRI FFI'S:  Qut, above grade?

M5. GADDI S: Above grade. It doesn't cone
very far wup, but it was certainly visible from ny
canera in many places. O course --

CHAI RPERSON GRI FFI S: Is it nore than a
foot, in your recollection?

M5. GADDI S: | think there may have been
at least a place where it was visible for nore than a
f oot .

CHAlI RPERSON GRI FFI S: Ckay. Under two
feet? Do you recall any point at which the foundation
cane above grade nore than two feet?

M5. GADDI S: Vell, at the tine, we were
not sure whether this was a bay w ndow comng up or a
foundati on com ng up.

CHAI RPERSON GRI FFI'S:  But was it above two
feet fromthe ground?

MB. GADDI S: Yes, there was -- well, it
was four or five feet up. It turned out to be part of
a bay window, but at that tine, it was not certain
that that was not a foundation thing also, although
the poured nenbers of the foundation were generally
even with the ground. O course, we understand that

he was digging down all the while. He had done an
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excavati on.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. GADDI S: So, these things tended to
have their tops maybe even with the ground, visible.

CHAI RPERSON GRI FFI S: Even that portion
that you're talking about that was questionable
whether it was a bay wi ndow or not?

M5. GADDIS: No, it stood up pretty clear
away fromthe ground finally, and finally | guess went
clear up to three stories there. | think you can see
the wi ndow there, that it stands up over the --

CHAI RPERSON  CRI FFI S: Is that in the
record?

M5. GADD S: This particular picture is
probably not, but nmaybe a smaller version.

CHAI RPERSON (Rl FFI S: Do you have
phot ographs that docunent your site visit after the
foundati on was poured but the main structure was not?

M5. GADDI S: | turned in | think many
pi ctures that would show that particular into the file
a week ago.

CHAI RPERSON GRIFFI'S: Al the ones that |
have, however, have the existing structure or the new
structure.

M5. BROMAN:. M. Chairnman?
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CHAI RPERSON GRI FFI' S Yes.

MR BROM Carolyn Brown with the |aw
firm of Holland & Knight on behalf of the property
owner, Christopher Rows, LLC. We'd like to object to
the characterization of there being a bay w ndow on
the structure. There is none.

CHAlI RPERSON  GRI FFI S: There is no bay
W ndow?

M5. BROMN On the 922 Constitution
Avenue.

CHAl RPERSON GRI FFI' S:  kay.

M5. MTTEN. M. Chairman?

CHAI RPERSON GRI FFI'S: Yes.

M5. MTTEN. | would just like to suggest
that we need to clarify what is before us so that the
testinony if, in fact, we are going to proceed wth
the hearing, that the testinmony can be restricted to
the issue that is before us.

CHAI RPERSON GRIFFI'S: | woul d agr ee.

M5. MTTEN. And | believe that we have an
informal request, if not a formal request, from the
Appel lant to anmend their appeal. W have a lot of
information in the record that certainly goes beyond
the foundation, and | think in the interest of

everybody being on the sanme page, we need to clarify
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that before we go forward.
CHAl RPERSON GRI FFI'S:  Ckay. |'m wondering

in terns of let nme hear from Board nenbers how they

want to proceed. | was taking up the notion to
dismss first, but | guess it may be to anend. | see
t hat .

Ms. Mtten, is that your indication that
you want to take it as the notion to amend first and
then go to the other notions that cane in, and that is
the notion to dism ss?

M5. MTTEN | guess that would be
appropri ate because you want to know what you're going
to dismss if we take that up.

CHAI RPERSON GRIFFIS: Right. Well, let me
hear Board nenbers' thoughts on the notion to anend.
| think I'"ve stated ny position.

MR ZAIDAI N Let ne nmake sure I'm
understanding where we're at. You are proposing a
notion to anend the application --

CHAl RPERSON GRI FFI S: That woul d include
the entire permt.

MR ZAIDAIN. Permt.

CHAI RPERSON CRI FFI S: Ri ght. Now, we do
have the developer/owner's response to that, and

they've actually briefed the Board several tines on
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it. | imagine you should anticipate a notion of
dismssal on tineliness also if we do do that. See
that, they're getting ready already.

M. Zaidain?

MR, ZAl DAI N Vell, I'mjust -- | think
one of the things |'ve been struggling with is, and
["1l put it frankly, is what clarity did we get the
last tinme this was before us? W just requested the
pl ans, correct?

CHAlI RPERSON GRI FFI S: Ri ght. Actual |y,
it's a good point, if | could interrupt you for a
brief second.

MR ZAIDAIN. No, no, please do.

CHAl RPERSON Rl FFI S: There's a section

that's indicated on the foundation plan. It
references BA-11, | believe it is, if | can find you
exactly. BA-11, do you have that document with you
t oday?

M5. BROMN: Are you asking the Appellant

or the owner?

CHAI RPERSON (Rl FFI S: The owner. | mean
"1l ask the Appellant, too. Do you have that
docunent ?

MR  RICE W have a copy of the

f oundat i on.
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CHAl RPERSON GRIFFI'S: Do you have sheet A-

117
MR RICE Were wuld that be indicated?
" msorry.

CHAI RPERSON QR FFI S: It woul d be
indicated as a section in the |ower right corner.

M5. GADDIS: Here it says A-1.

MR RICE W have A-1 and A-1.A is what
they submtted to us.

CHAI RPERSON (Rl FFI S: Good. That's what
we have.

M. BROAWW: M. Chairnman, we do have a set
of the full drawings. W do not have any B drawi ngs,
t hough.

MR RCE A1l is Section of A-117?

M5. BROMWN. M. Chairman, we don't see any
reference to A-11 on the draw ngs.

CHAI RPERSON GRIFFI'S: You don't? Are you
qguestioning ny eyesight? For the record, | said that
smling, right?

kay, | have it on A and it may just be
that I"'mreading it incorrectly. On A-1.A there's a
section indicated. There's two sections on this, BA-
11 and AA-11.

MR RICE Ckay, | see.
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CHAlI RPERSON &Rl FFI S: And then there's a

section indicated, | think that's supposed to be an
MA-1, and Mis on A1, right. Were I'mgoing to this
is | think this will put the rest of the foundation --
I was hoping that the Appellant would conme in giving
me docunentation of how far out of the ground this
foundati on cane because as cited in the owner's | egal
counsel, there is a direction in which we'll have to
hold to according to 2503. 2. So, | need to know how
hi gh that foundation was.

MR RCE M. Chair?

CHAI RPERSON GRI FFI'S: Yes.

MR RICE Ms. Gaddis can correct ne if
I"'m wong, but ny recollection is that this building
went up pretty quickly so, you know, it's hard to say
where the foundation ends and the side wall begins,
especially in terns of getting onto the property.

CHAI RPERSON  GRI FFI S: And | can answer
that definitively for. It will be on the --

MR R CE | nean in terns of clarifying
for you how high the --

CHAI RPERSON &R FFI S: No, | understand
that. The definitive answer cones from the foundation
permt docunents.

VB. GADDI S: In general, from the
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permtting office, we asked a nunber of tinmes, and M.
Rice found that there were absolutely none when he
went al so.

MR R CE That's true. After the |ast
BZA neeting, | attenpted to get all of the draw ngs
from DCRA and was told that there were no drawings in
the permt office at DCRA I was able to get copies
of the permt and the application for the permt, but
these didn't include draw ngs. | also asked at the
H storic Preservation Ofice, and they were unable to
|ocate any of the site drawings, the building
dr aw ngs.

So, what we have is what was provided by
the building after the | ast BZA neeti ng.

MB. GADD S: It seened to ne that it was

trespassing if | had gone in there with a ruler up to
his -- | did go in with ny canera to the edges of his
property and took -- the pictures that you have are

the pictures that definitely showed foundation in many
ar eas.

CHAI RPERSON GRI FFI S: Ckay. Well, let ne
set the direction here then. Let's take up the notion
as stated by Ms. Mtten to anmend this appeal at this
|ate date to include the entire building permt. I's

that what you're stating?
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M5. M TTEN: I'm stating what | believe

was a notion from the Appellant to which the Appellee
and the Intervenor would get to address thenselves
before we were to vote on it.

CHAI RPERSON GRI FFI'S: | understand that.

M5. MTTEN Al right.

CHAI RPERSON CGRI FFI S: Is that a correct
statenent of your notion?

M. MTTEN. It's not ny notion.

CHAI RPERSON (Rl FFI S: No, |'m sorry. I
was | ooki ng out.

M5. MTTEN It's not ny notion.

CHAI RPERSON (RI FFI S: Qut there. Is the
government's representative here? Dd you want to
cone forward? I just needed you to speak to this
notion to anend is all.

MR KELLY: Yes, sir. M/ name is Bob
Kel |y, Zoning Adm nistrator for DCRA

CHAI RPERSON CRI FFI S: Good afternoon, M.
Kelly. | mean, whoever wants to speak to this notion,
why don't we bring nore chairs up so we can save sone
tinme?

MR BENNETT: Good norni ng. WIliam
Bennett, Corporation Counsel's office.

CHAI RPERSON Rl FFI S: Can you turn your
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m ke back on?

MR BENNETT: Ckay. | don't have a copy
of the notion to anend.

CHAI RPERSON (RI FFI S: It's an interesting

point. Do you, Ms. Mtten?

M5. MTTEN | was --
CHAl RPERSON GRI FFI'S; | under st and.
M5. MTTEN Help nme out here, M.

Chai r man.

CHAI RPERSON GRIFFI'S:  Yes. You didn't put
a formal request in for the notion, is that correct,
just so we know? Just say yes or no.

MR R CE No.

CHAl RPERSON GRI FFI'S:  (kay, so there is no
witten. W are taking it as an oral notion at this
time fromthe Appell ant.

MR BENNETT: And if you could just state
the terns of grounds for the notion.

CHAI RPERSON GRIFFI'S: | woul d restate what
you've heard this afternoon, and that there is, from
the comunity's perspective, a direct connection
bet ween the foundation and the structures that were to
be constructed and what the permt was issued for,
that this connection is both physical and al so based

on a review process in the city through the Hstoric
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Preservati on Board.

MR BENNETT: Al right. The only thing
that we're prepared to present to the Board at this
point is that the permt speaks for itself. The
permt was for a foundation.

CHAl RPERSON GRI FFI'S: Ckay, and what about
the opinion from the Appellant that this is a mnor
t echni cal nodification to the appeal | f you
i ncorporate the other building permts?

MR BENNETT: At this point, we wouldn't
take a position on that.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. BROMWN. M. Chairman, if you' re ready
to hear fromthe owner's representative.

CHAI RPERSON GRI FFI 'S Very.

M5. BROMW: W again strongly oppose this
notion to anend the application at this late date.
First, the building permt for the entire Row dwelling
was issued on July 12 before this appeal was filed by
the ANC on July 24. So, they had the opportunity from

the outset to appeal this building permt and chose

not to.

Secondly, they have had four opportunities
to amend their application. It was noticed by you,
M. Giffis, at the Novenber 19 hearing. Agai n
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February 3 when we filed our notion to dismss. Again
on February 21 when we filed our supplenental
information, and finally at the Mrch 4 hearing on
this matter where you specifically limted this appeal
to the foundation, and you asked a direct question of
ANC, are you here for the foundation permt or the
building permt? Do you think that the side yard
issues get triggered by the foundation permt? They
said yes, and so now we can't at this late date
revisit this issue.

There's a tineliness issue in your own
regul ati ons. Now anended, it says 60 days. In the
Wast e Managenent Court of Appeals case, it says two
nonths. The tine is gone. |t cannot be appeal ed now.

' msorry, amended.

CHAI RPERSON  RI FFI S Cay. Bri ef
response?

M5. GADDIS: As far as the tineliness is
concerned, the day after we filed, this office, your
zoning office, sent out a letter defining all the
things that would go with the file and would be
expected, and it was sent to our previous officers,
not the current officers, where, and this was in the
nmonth of -- we filed on July 24. This was the nonth,

probably by the time they got the letter, it was
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August, which is vacation, even for ANC conm ssioners,
whi ch aren't often thought of as going on vacation.

But that letter sat with an ex-officer for
a nonth before it was turned over to the current
officer, who then answered it on Septenber 4, and |
noticed it was never clocked in at your office unti
the 13th of Septenber.

Now, if we go back also and | ook at the
other end of the calendar, the Novenber 20 neeting
where they appointed ne to cone here to represent,
this was a neeting that was following an election. It
was designed to continue their efforts wth this
project but to have sonebody ready to go to a Novenber
hearing, and this was when they appoi nted ne.

Vll, it was a | ogical appointnent since |
had been working on it all al ong.

CHAI RPERSON Rl FFI S: Right, and | think
the issue of tinmeliness that | just heard is not to
the original filing of the appeal.

M5. GADDIS:  Yes.

CHAI RPERSON (RIFFI'S:  In fact, if |I'm not
m st aken, we had sone di scussion on that already.

MB. GADDIS: Yes, we did.

CHAlI RPERSON GRI FFI S: Their objection is

the tineliness of this nodification to this appeal.
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M. GADD S: Wen | returned after an

absence that was approved by this Board, | |ooked for
the discrepancy in the nunbers, and | did not see it
anywher e. Wen | saw it next, it was in the
announcenent of this hearing today where it said
something to the effect that this would be on the
single famly dwel ling.

| corrected it in ny ow pen by saying the
foundation of the single famly dwelling. Foundat i on
for the single famly dwelling, but of course, |
corrected it in front of a nmenber of your office staff
there, and so | don't think it's truly been corrected,
but that is one of the first times | even saw this
di screpancy in the nunbers. So, | assumed when | cane
in that actually it had been changed by the office
per haps or anyone el se who had the opportunity to see.

MR ZAl DAl N: What had been changed, the
hearing notice?

M5. GADDI S: It's on the hearing notice
t oday.

MR ZAI DAI N What was changed, the
wor di ng?

MR RICE  The hearing notice says single
famly dwelling and referenced the foundation permt

nunber.
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M5. GADDI S: Yes.

MR RICE So, | nean, even to this point,
there is sonething of an issue of conmunicati on.

Looki ng back on the transcript of that
Novenber neeting which would have been the first
opportunity to nake an anendnent, the Board was
addressi ng soneone who cane to that neeting on behalf
of Ms. Gaddis, the ANC representative, nerely to ask
for a delay or a continuation because Ms. Gaddis was
out of town on famly business. There was one
sentence that was spoken at that neeting that was from
the Chair saying first of all, | do believe that the
permt nunber cited in this appeal is incorrect, and
it was one sentence spoken to sonmeone who was here
asking for a delay in the neeting, not necessarily
taki ng up the substantive issues.

The first BZA neeting that | was able to
attend was the |ast one. | believe it was March 4,
and at that tinme, | was not understanding from what
the BZA was saying that they were asking us to nake
this appeal .

To me, | mean, in communicating wth the
community, it's hard to explain, you know, the snall
technical issue of the wong nunber being witten

down. There are certainly, and | see procedural
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| essons to be |earned here, but the intent of the ANC
and of the neighbors was always to address this side
yard issue and whether the side yard needed to be
there or not.

If it had been, you know, nore clear from
BZA staff, | think you would have seen that appeal
much sooner, that change to the appeal nuch sooner.
just ask that --

CHAI RPERSON Q(RI FFI S: Let's be a little
cl ear. I"mnot sure it's the Ofice of Zoning staff
responsibility to nake clarity in an application. M.
Zai dai n?

MR ZAIDAIN.  Well, | think, and |I'm not
in the business of trying to figure out what Chairnman
Giffis nmeans when he says things, but | think the
whole clarification of the permt was because we were
confused about what exactly we were going to hear
because we didn't understand why a foundation permt
was in front of us when there was a building permt
I ssue. So, if | renenber that whole conversation, |
think that's what you're referring to in the
transcript.

| think what I"mstruggling with is --

CHAI RPERSON GRIFFIS: W're going to need

action
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MR ZAIDAIN. Yes, I'mkind of hearing two

different stories, two different argunents here at the
table fromon your side. One is you want to anend the
application and you knew it was filed incorrectly or
that it was an incorrect permt, but M. Gddis is
saying that she wanted the hearing notice corrected to
reflect that it is a foundation permt that we shoul d
be heari ng.

MR R CE Vell, now that we're in
understanding of this technical issue, you know, we
see what you're saying needed to be done to make it,
you know, perfectly procedurally correct.

MR ZAIDAIN. Right.

MR R CE And parsing out that one
sentence in that transcript, but we also feel that,
you know, even if you decide not to go ahead with that
notion to appeal, that the foundation permt itself
has plenty of indication and provided plenty of
indication that there would be no side yard at this
building, just on the face of the foundation permt
itself. W prefer to correct this technical error,
but --

MR ZAl DAl N Vell, there's kind of two
positions that the Board and | see, and neither one of

them are good. One is for these appeals, | really
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wsh we could not have this discussion about
procedures before we go into appeal because it's
always what it is. W very rarely get to the nerits
of an appeal because of these issues, and it's a
shame, but the bottom line is we have to balance
rights, your rights to appeal a permt and go through
that due process, so to speak, avenue for permts and
also the property owner's rights to know that he had a
permt, he or she had a permt, and that they are
clear to go ahead w th construction. That's the
position that we're in.

Secondly, it's kind of before us to, and
this is kind of a broader interpretation of where
we're at, but it's before us to accept an appeal based
on a foundation permt which will |ead us down the
path of presumng what's going to built on top of it.
| don't think that this is a direction that this
Board should go in, to be honest with you.

CHAlI RPERSON CRI FFI S: | think that was a

clarification that was provided when last we were in

sessi on.

MR ZAl DAI N But these things are so
difficult to deliberate on because | understand the
conmunity's concerns. W understand the property
owner's concerns, and | don't know, it's always a
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tough call when we have these things in front of us.

CHAl RPERSON GRI FFI'S: Wl | sai d.

MS. GADDI S: Could | read off the bottom
of the plan? It says this is three townhouses, 918,
920, 922 Constitution Avenue for Bogden Builders.
Then it says foundation plan.

CHAl RPERSON GRI FFI'S:  (Ckay, but what's the
poi nt ?

M5. GADDIS: Well, the point is that they
envi sioned three townhouses all the while they built
t he foundati on.

CHAlI RPERSON GRI FFI S: No one's disputing
t hat . | nmean, no one's disrupting that. You don't
pour a foundation just for the fun of it. You' re
going to build sonething on top of it.

Ckay, Ms. Mtten?

M. M TTEN M. Chairman, as to the
notion to amend, | think that while |I'm synpathetic to
the representations fromthe ANC, and | am now an ANC
comm ssioner nyself, so | am especially synpathetic,
but when anyone brings an appeal, they take on a
responsibility, especially when sonething is under
construction. You know, people are spending noney,
and it gets to the point that it is unfair to expect

that at every occasion when there is an opportunity to
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be lenient towards the ANC that we should do that
because, as | said, you take on a responsibility to
understand the process that you have undertaken and so
forth.

| just think that so nuch tinme has passed
and so many opportunities have been given, and |
understand that it was soneone representing someone
el se who cane in Novenber, but this is a quasi-lega
proceeding and it's not just, you know, nmaking a run
to the grocery store. | mean, this is inportant
stuff. | just can't support the notion to anend at
this |late date, M. Chairman.

MR ETHERLY: M. Chair, just to piggyback
on M. Mtten's coments, I  think we've been

extraordinarily generous wth our discussion once

again, perhaps to a fault. | agree wth ny
coll eagues, Ms. Mtten in that | recognize the
difficult situation that | believe the ANC finds

itself in here, but when you' re trying to weigh the
equities here really, you have to be true to the
process because the process enables us to literally
prevent anarchy.

| don't want to overstate it, but the
appeal s process is there for a reason. The tinme line

is there for a reason, and | believe Ms. Mtten said
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it very well at the outset, in that the tine Iines and
the mlestones in that process are there to provide
notice to a property owner who's trying to acconplish
sonmething with a particul ar piece of property, as well
as in the reverse, to protect an ANC and nenbers of
the conmunity when they have issues that they want to
prosecute regarding a particul ar deci sion.

M. Chair, | would like to nmake a notion
that | would nove denial of the notion to anmend the
appeal and would invite a second.

M5. MTTEN  Secti on.

MR ETHERLY: Thank you, Ms. Mtten.

CHAI RPERSON GRI FFI'S:  CGo ahead.

MR ETHERLY: Once again, no need to
reiterate. | understand once again the difficulty
that | believe the ANC finds itself in, but | believe
we' ve one, been very generous in terns of trying to
entertain this issue and you just -- |I'm very
concerned about setting the precedent that we have in
an Appellant or an Appellee in this instance or any
appel l ee com ng before this body w thout certainty as
to what they're going to defend thensel ves agai nst.

| think if we were to support the notion
to amend, it just sets a very dangerous precedent that

woul d have sonme serious consequences. Thank you, M.
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Chai r.

CHAl RPERSON GRIFFI'S: Good. Qhers speak
to the notion?

VI CE CHAI RPERSON RENSHAW Vel |, M.
Chai rman, we have advertised the fact that this has to
do with the building permt, so there is a little bit
of confusion in the office, to the public. I think
that we have a situation here where there is never
going to be an even field because again, the owner of
the property is nmoving forward with such haste to get
the dwelling up, and the neighborhood is trying
desperately to get its act together to get the facts
together which seem in this case to have been a bit
difficult in order to present sonmething to the Board.

I, too, am an ANC conmssioner, a
| ongstanding ANC conm ssi oner and | know the
difficulties of the comunity in trying to protest
sonething that it feels wunfair in its conmmunity.
However, we do have a tine issue here. W do need to
have presented before us as conplete a story as
possi bl e.

I"'m afraid that we have gotten into a
ci rcunstance where we've gone a nunber of nonths, and
the full story is still being eked out. | think that

it's troubling. It's troubling to me that the
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nei ghbors have to be this inconvenienced in order to
get a case before us in a tinely manner, but that is
t he case here.

So, | am afraid I wll have to join wth
nmy colleagues in not supporting the notion to anend,
I"'m afraid, and just have to hope that the next tine
around, the package is better w apped.

CHAI RPERSON GRIFFIS: Qhers? If, not I'd
like to ask for all those in favor of the notion as
stated by M. Etherly to signify by saying aye.

(Chorus of ayes.)

And opposed?

(No response.)

kay. We are left then with the notion to
di sm ss based on an appeal brought to us on the permt
for foundation. It is the testinony, and |I'm taking
that as testinony in the witten submssion by the
owner's representative that this foundation did not,
in fact, rise above grade nore than four feet. I's
that correct?

M5. BROMN. That's correct.

CHAI RPERSON CGRI FFI S: I's there, and this
i's how we sonewhat began this afternoon.

MB. GADDI S: It did rise above on the

matter of the wall they wanted to attach to. They
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desperately wanted to attach and use as part of their
foundation a wall that was situated on the east side
of 922.

CHAl RPERSON GRI FFI'S: Ckay, and you know,
| fully appreciate the difficulty and frankly the
technicality of what we're now dealing with. No one's
di sputing the fact that the building, the structure
itself rises well above four feet above grade, but now
what we have, again, |limted ourselves to look at is
the extent of the foundation and the foundation only.

So, what | need fromyou is is there any
docunentation that indicates that this foundation did
not rise nore than four feet? You began stating a
l[ittle about when you saw the foundation as just
barely above grade.

M5. GADDIS: You know, | |ooked up in the
dictionary to see --

CHAlI RPERSON GRI FFI S: Right, and we have
that definition

M5. GADDIS: The definitions -- and there
was anot her one in Wbster.

CHAI RPERSON QR FFI S: W're not, and in
sonme instances where there is anbiguity in the
regul ations, we do rely on the dictionary. | don't

think we're at a point where we need to define what
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the foundation is because there is a specific permt,
and that's under the appeal now, that was docunented,
t hat defines the scope of what that foundation is.

So, it's not necessarily that we're going
to an interpretation of the definition.

MR RCE M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes.

MR Rl CE | believe what M. Gaddis may
have been referencing was the letter from Ms.
Virginia Smth that went into the acting Zoning
Admni strator that stated, indeed, in a letter
delivered to ny hone by the builders hired by M.
Casey, the project manager indicated that the
foundation work would entail the renoval of ny
existing retaining wall and that the foundation of the
new house wll becone your new retaining wall. That
they were attenpting in the foundation work to access
-- to do sonmething with an existing wall that was
there on that property |ine.

CHAI RPERSON Rl FFI S: Ckay, but that
existing wall had a foundation, wouldn't it?

M5. GADDI S: That was the retaining wall
of the houses on 10th Street.

CHAI RPERSON GRIFFIS: Ckay. | clearly am

not being clear.
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ME. GADD S: And he wanted to take them

out and put in the wall of his house instead. He told
themthis directly.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. GADDI S: Ms. Smth is here. I wish
she could be heard from and also M. Osaghe is here.
They are people who live behind that wall, and if they
cone here and sit here for many hours, they certainly

shoul d be heard from

CHAI RPERSON Rl FFI S I"'m sorry, M.
Renshaw?

VICE CHAI RPERSON RENSHAW Yes, M.
Chairman, |1'm |ooking at a photograph. What exhi bit

nunber is this? It is unmarked, but anyway, a series
of photographs, and looking at what | think is the
foundation of this building, and there is a single
strip of cinderblocks, and then there is a wall up,
but there is a place where it shows this, | suppose
you would call it foundation against an adjoining
building, and it certainly |ooks nore |ike above four
feet above the ground.

M. Chairman, the question is is this all
t he foundati on?

CHAI RPERSON R FFI S: That i's t he

guestion. M. Mtten?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

211
M5. MTTEN. | think that if we could just

pursue your question that you had asked earlier a
little farther, it would answer the question, which is
in deciding on issuing this permt, there were plans
in front of DCRA

CHAI RPERSON GRI FFI'S:  Ckay.

M5. M TTEN V¢ have two pages of those,
and there's another one that we need in order to know
what they were looking at in making this judgnent to
issue this permt, and the plan that we do not have is
A-11. I would ask the representatives from DCRA if
t hey can produce drawing A-11, since the Appellant has
represented that they have had difficulty getting
copi es of draw ngs.

MR BENNETT: The Zoning Admnistrator is
here, but we did not bring any pl ans.

MR ETHERLY: Wuld either the Zoning
Adm nistrator or the owner be in a position to speak
verbal |y through testinony A-11?

M5. BROMW: Carolyn Brown on behalf of the
owner. No, we do not have a copy of the A-11 draw ng.

W have a copy of the foundation plans that we were
specifically asked to provide.

CHAI RPERSON GRIFFI'S: Wl |, maybe that's a

clarification. Is the second that's being indicated,
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A-11, was not part of the docunentation for the
foundation plan and permt?

MR SHER M. Chairman, for the record
ny nane is Steve Sher, director of Zoning and Land Use
Services with the law firm of Holland & Knight on
behal f of the owner of the property.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR SHER As is often the case with these
projects, when plans sonetinmes start out, they start
out as a whole set and then get separated for the
pur pose of a foundation to grade permt.

CHAl RPERSON GRI FFI' S:  Ckay.

MR SHER The two sheets, A1 and A-1-A
are what we understand to have been that which was
before the Zoning Adm nistrator when they issued the
permt that is now bei ng appeal ed.

CHAlI RPERSON GRI FFI S: Ckay, is that the
governnent's recol | ection al so?

MR BENNETT: | couldn't speak to that.
woul d have to have the Zoning Adm ni strator check back
wWith the staff.

CHAl RPERSON GRIFFI'S: Ckay. So, directly
the question is is the section that's indicated on
that drawing A-11, is that a foundation section?

MR SHER | believe it is a wall section
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as you go up through the buil ding.

CHAlI RPERSON (Rl FFI S: Well then, there it

MR SHER | don't have it. M set stops
wth A-10, so | don't know where A-11 is.

CHAlI RPERSON  GRI FFI S: Do you have the
cover sheet of the main permt docunent?

MR SHER It's a detail sheet. | t
doesn't define what the individual draw ngs are.

MR ZAl DAl N: M. Chair, to provide sone
clarification, if we've decided just to act on this
appeal with the foundation permt, are we sonehow
restricted just to look at what the plans were that
were attached to the permt?

CHAI RPERSON GRI FFI'S:  That's correct.

MR, ZAl DAI N And we've heard testinony

that these are the plans that were appeal ed?

CHAI RPERSON GRIFFIS: | didn't take it as
definitive. If there's a definitive indication of
t hat, vyes.

M5. GADDI S: Definitive here would be

t hree t ownhouse - -
CHAl RPERSON &R FFI S: No, | understand
t hat . | want to know if there's nore involved in that

permt or not.
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MR R CE: M. Chair?

CHAl RPERSON GRI FFI'S:  Yes.
MR R CE I'd just like to put on the
it's been difficult for the community --

CHAl RPERSON Rl FFI S: It's on the record,

to get docunents.

plans as
difficulties
Board and t

t he approved

MR R CE Ckay. Vell, to rely on the
subm tted, and | would  subm t t he
wth the Hstoric Preservation Review

he building not being in conpliance wth
concept .

CHAl RPERSON GRI FFI' S:  Ckay.

MR R CE So, regardless of what the

foundation plan actually says, there's, you know, a

whol e background of was the building being built to

t he concept

substanti ve

of --
CHAlI RPERSON (Rl FFI S: But that's the whole

basis for an appeal, to appeal the permt.

MR R CE Yes, and that's why we
submtted the whole -- | nmean, if this were a properly
filed appeal under the building permt, we could get

into all that stuff because the building permt has

attached to

It all of the sheets that are necessary.

Unfortunately we're restricted to Ilooking at the

foundation plan, and | personally don't have an answer

(202) 234-4433
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for what all we can look at and what we can't to be
honest with you.

MR ETHERLY: Here's where I'm at, M.
Chairman, thus far. Once again, we've been very
generous through this. I nmean, we're getting
painfully close to just nmaking the appeal case for the
Appel lant, and once again, | recognize sone of the
difficulties that mnay have been encountered in
gathering the appropriate docunentation, but there's a
l[imt to the extent that this body can go to help
fashi on that argunent.

I mean, cut right to the chase, we either
decide that we need to see this A-11 docunent in order
to make a determ nation, which is probably going to
mean an additional continuance, or we sinmply nove
forward and act accordingly today on this nmatter. I
do recall that we were very specific at the close of
our | ast proceeding on this case that we were going to
deal with this issue in excruciating specificity.

There are not a lot of options here.
There are really no ways to cut this.

CHAl RPERSON GRIFFI'S: | agree. Yes?

MB. GADD S M. Chairman, M. Gsaghae
did, in his letter on July 30 protest the building

permt, and he also had a quote there from Corporation
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Counsel which mght be, that he I'm sure could bring
forward at this nonent. Hs letter was never
answered. | put in a formal conplaint. M letter was
never answered. Ms. Smth wote a letter at the tine
of our filing and got her letter into the file, but
she also sent a copy to DCRA and to the Zoning
Adm ni strator, which was never answer ed.

W have seen this as sinply refusing to
put anything on paper for fear that it would be
anal yzed. This is exactly what we've been thinking,
and we don't know how to deal with it. W can't get
an answer out of the bureaucracy.

CHAlI RPERSON GRI FFI S: Ckay. M. Etherly
has also put up an interesting point of direction,
Board nenbers. | say that there is substantive
information in the record at this point that we should
nove ahead with deciding the notion of whether this
appeal has nerit based on the foundation permt, but I
woul d entertain discussion of postponing for further
docunentation or substantiation that the docunentation
we have is, in fact, permt set.

VI CE CHAI RPERSON RENSHAW M. Chai r man?

CHAI RPERSON GRI FFI'S: Yes.

VI CE CHAl RPERSON RENSHAW | woul d suggest

that we request this docunent A-11, as Ms. Mtten has
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al so requested. | think that that is inportant to
this case. So, | don't think that it's something that
we can go forward w th today. | think that needs to
be anal yzed by the Board.

M5. MTTEN. M. Chairman?

CHAI RPERSON GRI FFI'S: Yes.

M5. MTTEN. | support that, and | support
it for two reasons. One is that notw thstanding the
direction you give to an Appellant in a case like this
to produce the docunentation necessary to support
their case, they are at the nercy to sonme extent of a
governnment agency to assist them in that. They don't
have an i ndependent ability to produce these
docunents.

So, we've had testinony that they've had
difficulty in getting the full set of plans. That's
poi nt nunber one.

Point nunber two is even if it is
represented to us that the drawi ngs that were in front
of DCRA when they decided to sign off on the
foundation permt, if it's only tw pages, it should
have been three pages because they needed to know how
far that foundation was going to rise out of the
ground to determ ne zoning conpliance. So, | think

it's appropriate that before we decide on the issue of
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dismssal that A-11 be in the record for us to --then
we'll know one way or the other about what was known
or shoul d have been known by DCRA when they issued the
foundation permt.

CHAI RPERSON Rl FFI S: I think that's
logical, and hope it is that clear. | would point
your attention to the full docunent set and A-9. You
show me where the foundation starts and ends. If we,
in fact, see at A-11 that we have the detail of the
wal | sections, A-9 and the full -- am |l the only one
with a full set up here?

M5. MTTEN  Yes.

CHAI RPERSON GRIFFI'S: How did | get these?
Al right, then. Let's pass it down. Ch, boy, |
wonder if this is correct. See that? that's what
happens when so nany case files are in front of you.

Anyway, |I'll bring that up as an exanpl e.

If we have a detail on A-11 that is, in fact, a full

section or a building section, I'm not sure we're
going to see the designation of which the foundation
starts and the exterior wall begins. | mean, we can
look to it, but I wonder if we're not back here again
wondering and deciding the sane type of issues.

M5. M TTEN | think that that's perhaps

an occasion to have a public hearing to have DCRA
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represent to the Board what they approved because
we' ve had representations by the intervenor that if we
get out of our mnd about the building that resulted,
and we just focus on the foundation, that the
foundation could have been built and stopped and
nothing else built, and that would have been in
conpl i ance, they say, w th zoning.

VWl |l then, how far could soneone have gone
with the foundation? | nean, these are all questions
to be discussed in a public hearing setting, but I

nmean, to just say we have the universe of know edge we

need to dismss it, |I'm not prepared to say that at
this point.

MR ETHERLY: M. Chair, I'Il note that ny
concern with that course of action, and | may very
well still be inclined to support it, but let nme just

note the concern is that you then are in effect
changing the posture of the parties in this case, and
you're turning the intervenor, and to the extent
you're turning the Appellee into the Appellants in
this case because now you're asking themto satisfy a
certain burden of proof.

I want ny coll eagues to be sensitive that,
you know, as it typically the case in any appeal or

any matter, there's going to be a party that has a
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burden of proof in the case and | just want to
continue to express that concern that we're bending
over entirely too far backwards to help a party make
its case, and that's not the appropriate role for this
body, whether quasi-judicial or otherw se. I'"'m just
very concerned about that.

"Il just note for the record, once again,
| can't state enough that | know ny coll eagues and |
are incredibly sensitive to the challenges that ANC s
face and that nenbers of the community face, but we
run the risk in trying to address that challenge, of
in effect creating a separate body of |law, a separate
body of procedural practice that applies one standard
to the comunity, one standard to property owners,
whether they're commercial or otherwise, who are
attenpting to get projects done in the city. That, |
think, also is a very significant concern that needs
to be kept in mnd here.

Qur rules and our regulations are very,
very clear as they relate to both parties before this
body, ANC s and other interested persons. | have yet
to see anyone point to a standard, legally or
ot herwi se, that says there's a different criteria that
ANC s have to adhere to when it cones to responding to

this body with the appropriate burden of proof.
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So, | just want to note that for the
record. | don't think that position is in any way
nmeant to be antagonistic to nmenbers of our comunity
because when we all leave this building, we're all
menbers of the conmmunity. W pay our taxes here in
the District of Colunbia, but | believe the procedure,
the rules that are outlined here are outlined in such
a way that we all play by the same set of
requirenents.

Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you.

M5. BROMN M. Chairman, could the
property owner have an opportunity to respond?

CHAI RPERSON GRI FFI'S: To?

M5. BROAN: The issue of whether or not an
additional drawing is required for this hearing?

CHAI RPERSON GRI FFI'S: Yes.

M5. BROM: | believe M. Etherly is
absol utely correct, that we cannot start shifting the
burden of proof from the Appellant to the property
owner to the District to start nmaking the case for the
Appel | ant . They have the responsibility and the
burden, and they've had that responsibility since |ast
July.

Now, if they have difficulty in getting
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the drawings that they needed, then they could have
noted that for the record to the BZA and at that
poi nt, you wouldn't have wasted everyone's tine com ng
down here to decide that there was sonething m ssing.
You know, what will it be next tine? \What piece of
information will be that you will need to decide this
case when we reschedul e this again?

I think that there is enough evidence in
the record for you to decide this issue.

M5. GADDIS: M. Chairman?

CHAI RPERSON GRI FFI'S: Yes.

M5. GADDI S W waited six nonths after
this permt was issued for M. -- well, not after the
permt but fromthe time we saw the general operation
starting at 920 Constitution, we invited him to our
ANC neeting, and that's usually -- in fact, he has an
obligation to be there and bring in his materials,
bring in his builders, bring in, and we had him
invited for Decenber 12. He never showed, but all the
nei ghbors cane expecting to get answers about this
thing that was starting to happen behind t hem

CHAl RPERSON GRI FFI'S:  Ckay.

M5. GADD S: And he did not cone until
June, | believe it was June 6 when | nmde a great

poi nt .
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CHAI RPERSON Rl FFI S: Ckay, but to be

absolutely clear, we have ruled on tineliness back
that far, and we found that it was tinely, the
subm ssion of the appeal. W're now at a new era of
tineliness, and that is the fact of |ast we had asked
that the full docunentation for the presentation of
the appeal of the foundation permt be put in. [If you
recal |, I actual ly | eaned on t he owner's
representative to produce the docunents

So now we are entertaining the fact of
whet her additional docunentation is required from the
Board's perspective to hear the full appeal in the
foundati on permt.

M. Etherly, | thought naybe you were
heading in a direction of a nmotion, but let ne hear
fromothers if there are other comments, or a notion.

MR ETHERLY: M. Chair, | would --

VI CE CHAl RPERSON RENSHAW M. Chairnman, |
t hought Ms. Mtten had nmade a notion. AmI| wong?

M5. MTTEN | have not nmade a noti on.

VI CE CHAI RPERSON RENSHAW Al right,
t hank you.

MR RICE M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes.

MR R CE | would like to say that we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

224

would love to be able to provide you as part of our
burden of proof the full set of draw ngs. | went to
DCRA imediately following the last nmeeting to obtain
those drawi ngs, and those drawings are not to be
f ound. If that's part of our burden of proof, those
drawings and a conplete set of drawi ngs should be
avai |l abl e to us through DCRA

CHAl RPERSON GRI FFI'S: R ght.

MR R CE And the other point is that
part of the concern by the neighbors about this
project was that they |ooked at permts and saw things
happening on the site that didn't appear to be what
the permt said. That was part of the original
concer n.

So, one, we don't have access to the
permt through DCRA, and secondly, even if we had the
very detailed drawings, there was concern that those
drawi ngs, including the HPRB concept design weren't
being followed. So, the extent to which we could rely
on those drawings as part of proving what the
foundati on was going to do or not going to do puts us
inadfficult position.

CHAI RPERSON (Rl FFI S: Ckay, and 1 think
you've heard from the Board their understanding of

t hat position. I would say the last time we were in
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hearing, those docunents shoul d have been part of your

case, and the difficulties we actually continued to

today to allow you to get that docunmentation, and it

seens that we are here again wanting of information to

establish this appeal.
Al right, anyone el se?

VI CE CHAl RPERSON RENSHAW M. Chairman, |

make a notion that we request drawi ng nunber A-11 and

post pone this case until

CHAlI RPERSON GRI FFI S:

M. M TTEN:

know the alternative is.

VR BENNETT:

we review that docunent.
Is there a second?
"Il second it, given what |

Excuse me, M. Chair?

CHAI RPERSON GRI FFI' S Yes.

MR BENNETT:
drawi ng A-11.

drawi ng goes to?

CHAI RPERSON (RI FFI S:

woul d try. It

docunents A --

MR BENNETT:
as in boy, 4458567 That
CHAI RPERSON
under appeal, is it not?
VR, BENNETT:

woul d be attendant

You' re making a request for

Could you specify which permt that

Probably not, but I
to the permt that
So, is that permt nunber B
was i ssued on May 28, 20027

QR FFI S:

That's the permt

Yes, it is.
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CHAI RPERSON Rl FFI S: That would be it,

t hen.

MR BENNETT: Ckay.

MR ETHERLY: Just in speaking to the
nmotion, M. Chairman, I'mgoing to kind of stand by ny
guns on this one, and |I'm not convinced that even with
the provision of that docunmentation that we're stil
going to be at a nmaterially different point on the
next go-around. | continue to have the concern that
we are, in effect, shifting the burden of proof from
the Appellant in this case to the Appellee, and the
intervening party, the D strict of Colunbia. So, |
will not be supporting the notion, M. Chairnan.
Thank you.

CHAl RPERSON GRI FFI' S:  Ckay.

VI CE CHAI RPERSON RENSHAW M. Etherly,
don't you think you need to see it to nake that
deci si on?

CHAI RPERSON (R FFI S: Yes, do you think
you need to see that?

MR ETHERLY: No, ma'am  Burden of proof
here. Burden of proof is on the Appellant. It's not
i ncunbent upon this body to make the case for an
Appel I ant that conmes before the Board.

CHAI RPERSON GRIFFIS: Ms. Mtten?
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M5. M TTEN: | would just |ike to suggest

that the role that we're playing at this juncture is
not making their case. |It's getting them access to a
docunent that they have heretofore not had access to
that at least | and perhaps a few other people believe
is inmportant to evaluating whether or not the
foundation permt was issued in error.

The only thing that we're trying to help
them do is get plan A-11. W're not trying to make
their case. W're just trying to get access to
docunentation that they don't have access to
otherwise. | want to be clear about that when we cone
back, if we get that far

M5. GADDIS: M. Chair?

MR ETHERLY: | absol utely understand, and

M5. GADDIS: M. Chair?

CHAlI RPERSON CRI FFI S: Actual 'y, I'm going
to have you turn off your mke. W're in the mddle
of a notion with the deliberation of a notion which is
an official nove by this Board, so | can't have any
testinony as we're doing that. Qhers? M. Zaidain?

CHAI RPERSON CRI FFI S: The whol e situation
is frustrating to me because it seens like we were in

this position two hearings ago.
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CHAI RPERSON GRI FFI'S:  Ri ght.

MR ZAIDAIN. | nean, | agree with what we
need to | ook at and what we need to determne in terns
of the foundation. One of ny concerns is, and given
this Board's luck, | can see this happening, is that
we're going to get sheet A-11 and it's not going to
tell us what we want to know.

If we're going to go down this path, why
don't we just tell DCRA or whoever just to give us a
pl an showi ng how hi gh the foundation was com ng out of
the ground, and we can deliberate it from there. I
don't think specifying A-11, if we're going to go this
route, which I"'mstill not entirely confortable with,
why don't we just cut to the chase and find out
exactly what is it we want to know and then deliberate
it fromthere.

CHAI RPERSON Rl FFI S: Ckay. Vel | said,
M. Zaidain. First of all, Ms. Mtten, in terms of
not making the case, | sonmewhat agree except we are
t he ones that have been pouring through these draw ngs
and then asking and evidencing what we actually need
in our own deliberative process in reviewning this
case.

So, we are being very, if not making a

case, we're being of great assistance. | don't have
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any problemwth that, and | think the whole Board is

very synpathetic and possibly enpathetic to the
conmunity in trying to pull together an appeal. An
appeal is a very difficult thing to do in any project
or position.

However, we have on the record subm ssions
that indicate that the foundation permt and the
foundation structure was not above four feet. W have
the two docunents that were submtted by the owner to
the Appellant that indicate the docunents for which
the permt was based.

I think we have | ooked extensively at that
and also at 2503.2 which indicates and directly says
that a structure, not including a building, no part of
which is nore than four feet above the grade at any

poi nt may occupy any vyard required under the

provisions of this title. Ther ef ore, if the
foundation is wthin the side vyard, it's being
appealed for not -- it's being appealed for

nonconpliance with the side yard regulations, it all
falls apart on itself.

So, I'm perfectly satisfied that we have
what we need to nove ahead, and | would not support
the notion to ask for a <continuation for the

addi ti onal docunentati on.
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MR ZAl DAl N: M. Chairman, that point |

woul d concur with you.

M5. M TTEN: Well, if | could just have
one final thought since I'"'mfighting a |losing battle,
just to satisfy nyself that |'ve said everything, M.
Chairman, | think you have a representation from the
intervenor that the foundation was not nore than four
feet out of the ground and you have a representation
by the Appellant that it was.

The way we could seek to reconcile that is
to look at A-11. So, | would just urge you not to
rely wthout evidence to the contrary, rely on one
representati on over another w thout good reason. I
think A-11 is the reason.

MR ZAIDAIN. | agree with you, but we've
al so heard testinony that the two sheets we have in
front of us are what the foundation permt was issued
upon, so we're going to be getting a sheet for a
permt that has not been appeal ed.

MB. M TTEN | think ny point earlier was
if DCRA issued a foundation permt after |ooking at
only two drawings and they didn't know how far the
foundation canme out of the ground, they should have
| ooked at it because how would they know otherw se

whet her the foundation would occupy a required side
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yard or not? | think I'm done now.

CHAI RPERSON  GRIFFI S: I think the
Appel lant actually in exploration was indicating that
there was a portion on a bay which may not have been
to the property that's under the appeal of the address
but maybe one of the adjacent, and had indicated that
t he foundation was just at grade or just above it.

But there it is. Any |last coments? Then
let me ask for all those --

MR ZAl DAl N: Can we have  sone
clarification on the notion real quick to nmake sure |
under st and?

CHAI RPERSON GRI FFI'S: I ndeed, indeed. |'m
going to call for all those in favor of the notion.
The notion before us is to continue this and request
the docunment A-11. So, | can restate that for
clarification. |s everyone clear?

VI CE CHAlI RPERSON RENSHAW  That woul d deal
with the foundation height.

MR ZAIDAIN And we are confident that A
11 will show the foundation height?

VI CE CHAlI RPERSON RENSHAW W coul d anend
the notion, M. Chair and say and/or docunentation
t hat woul d show the foundation height, A-11 and or.

CHAlI RPERSON GRI FFI S: Is that acceptable
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to you, Ms. Mtten?

M5. MTTEN  Sure.

CHAl RPERSON GRIFFI'S:  Ckay, so the notion
is so anended. It needs restating? M. Zaidain, are
you clear, everyone clear? 1'd ask for all those in
favor of the anended notion signify by saying aye.

(Chorus of ayes.)

And opposed?

MR ETHERLY: Nay.

CHAl RPERSON GRI FFI'S: (Opposed. Wth that,
let's bring even further clarification now what we're
goi ng to do.

MS. BAILEY: Excuse ne, M. Chairman. Wo
were the Board nenbers who were opposed to that
noti on?

CHAI RPERSON GRI FFI'S:  That was nyself and
M. Etherly.

M5. BAILEY: Thank you, sir.

CHAl RPERSON GRIFFI'S:  You're very wel cone.
The Board has now approved the notion to continue
this case, and the request for the docunentation to
establish or docunentation A-11 or that which would
establish the height of the foundation above grade
that is attendant to the permt.

Are there any questions of clarification
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needed?

M5. M TTEN M. Chairman, | would offer
by way of clarification that DCRA cooperate with the
Appellant in providing this docunmentation to the
Boar d. I nean, we can only request that they
cooper at e.

CHAI RPERSON GRIFFI'S:  That's true. (Ckay,
let's start the questions of clarification.

MR RCE M. Chair?

CHAI RPERSON GRI FFI'S: Yes.

MR Rl CE: Wuld you be accepting

phot ogr aphs?

CHAl RPERSON  GRI FFI S: No. Ri ght now,
we're strictly docunenting. | nean, this is --
MR R CE No, I'm talking about -- the

notion was for and/or other docunentation to show the
foundati on plans. If you don't mind ne interjecting,
M. Chair, the one point that | think we need
clarification was exactly what Ms. Mtten summari zed,
was in the issuing of the permt, was the foundation
hi gher than four feet because DCRA shoul d have | ooked
at that. That's the only thing we need. The
phot ographs, witten subm ssions, or anything.

CHAI RPERSON &R FFI S: For further

clarification, right now it is the burden of the
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government to show what they reviewed in order to
approve this permt, and that's really where it goes
to, is how they could have established that this was
| ess than four feet above grade.

M5. BROMWN: Could | ask for clarification
as well, M. Giffis, M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes.

M5. BROM: | just want to nake sure |
understand that if you're getting to that sole issue
of how high it comes up out of the ground, wll you
al so be addressing the issue of whether a foundation
constitutes a dwelling that needs a side yard?

CHAI RPERSON QR FFI S: Wuld we be
entertaining whether a foundation is a dwelling that
requires a side yard?

M5. BROM: Yes. In our submssion, we
clearly stated that only a dwelling requires a side
yard, not a foundation, and you haven't addressed that
I ssue.

CHAl RPERSON GRI FFI'S:  That's true.

M5. GADDIS: My | say sonmething to that?

CHAI RPERSON GRI FFI'S: Yes.

M5. GADDIS: Al right. | think that --I
don't know all of the ways you | ook at something, but

I would say you do not need to be blinded by the
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actual circunstances of whether or not a foundation
needs a side yard. This is not just a foundation
anynor e. As in Wbster's Dictionary, the foundation
and the structure becone one.

CHAlI RPERSON GRI FFI S: | understand that.
Believe ne, | have full wunderstanding of your point
and where you're trying to go with it, but no, we
can't just walk away from it. Wiat's being cited
right now in terns of dwelling and foundation is in
the regulations. W could act any way we want to, and
| can guarantee you the attorney down at the end of
the line will either reprimand us or will not be able
to wite the order that we woul d want produced.

Qur hands are very closely tied to these
regul ations. So, if we have a |legal argunment, that is
what we and have to entertain. So yes, we are now
| ooking specifically at a foundation and a foundation
as defined in the permt docunentation.

What you are appealing is the governnent's
action and its correctness to have issued that permt.

M5. GADD S: May | ask one nore thing,
that our expert be allowed to speak, M. Lyle Sher

CHAl RPERSON CGRI FFI'S:  Expert in what?

M5. GADDI S: Wll, he has been zoning

chairman for several years for the Capital HII
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Restoration Society, and before that he's been on the
zoning conmttee for a nunber of years, and he has not
yet had any chance to say anyt hing.

CHAI RPERSON (RIFFI'S:  kay. Well, let ne
hear fromM. Mtten.

M5. M TTEN Oh Ms. Brown's point, and
this can be flushed out in nore detail if it is
required, but | don't think that we need to go beyond
it today. 405.1 Says in an R2, R3, R4 or R5
District, a one-famly detached dwelling shall be
subject to side yard requirenents. It goes on and it
speaks of dwel | i ngs.

But then it says in 405.4, except as
provided in Section 405 -- oh, |I'm sorry, that's not
right. Oh, except as provided in Sections -- oh,
that's not it either. That's because it's not there.

| think what's open to interpretation, M.
Chairman, is in 2503.1, there's the reference, as M.
Brown has represented, that the side yard is required
for the dwelling, but in 2503.1, it says except for
the structures specified in the exception set forth in
this section, every part of a yard required under the
provisions  of this title shall be open and
unobstructed to the sky fromthe ground up.

Then in 2503.2, a structure, not including
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a building, no part of which is nore than four feet
above the graded at any point nay occupy any yard
requi red under the provisions of this title.

| guess that would be the point at which
the Board would have to make a determ nation about
whet her or not the foundation was the end product that
was contenplated, so that it would not be a dwelling
in and of itself or part of a dwelling. It would just
be --

CHAI RPERSON GRIFFIS: | don't think that's
what we're contenpl ating.

M5. M TTEN Ms. Brown is asking us
whet her or not we are going to rule on this issue.

M5.  MONRCE: M. Chairman, can | have a
nmonent ?

CHAI RPERSON GRI FFI'S: Yes.

M5. MONRCE: The definition of dwelling is
a building designed or used for human habitation. The
definition of building is a structure having a roof
supported by colums or walls for the shelter,
support, or enclosure of persons, animals, or chattel.

If it's not a building, then it can't be a dwelling.
If it doesn't have a roof, it can't be a building.
CHAI RPERSON GRIFFI'S:  Can a foundati on be

a buil di ng?
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M. MONRCE: | don't think so because it

doesn't have a roof. Therefore, it wouldn't be a
dwel | i ng.

M5. M TTEN But can a foundation be a
structure?

M5. MONRCE: Yes, | would say yes, but a
structure doesn't have to have -- in other words, not
every building -- every building is a structure but
not every structure is a building.

CHAl RPERSON GRIFFI'S: So your reading, in
fact, is that the foundation does not require the
anal ysis of the side yard?

M5. MONRCE: Right, because it wouldn't be
a dwelling. Correct.

CHAI RPERSON (Rl FFI S: Does that, in that
opi ni on, does that render this appeal noot?

MR RCE M. Chair?

CHAI RPERSON GRIFFI'S:  Hold on, let nme hear
this answer.

M5. MONRCE: As you asking ne?

CHAI RPERSON GRI FFI'S: Yes.

MB. MONRCE: But if it's above -- well,
that's a good question. | suppose if it's not above
four feet, it could be in the yard anyway, and if it

is above four feet and is not a dwelling, then it
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woul d not need a side yard.

M5. MTTEN. If | could just interject one
t hought which I think -- | think this is appropriately
an interpretation by the Board because for the reasons
that the ANC representatives have said, this was never
contenplated to exist on its own. This was
contenplated to be part of sonething |arger.

Wiile we're putting blinders on because of
the permt that was appeal ed, should we put blinders
on to the extent to create a fiction that what was
contenplated to be built was only the foundation? |
think there's roomfor interpretation there.

CHAlI RPERSON (Rl FFI S: Yes, but aren't we
t hen goi ng back to amendi ng t he appeal ?

M5. MTTEN. No, because | think that it's
a question of deciding whether or not the foundation
would constitute a structure occupying a required
yard.

CHAI RPERSON R FFI S: See, | differ. I
think the proper action would have been is to appeal
the building permt because that is what would have
encroached upon the side yard, and that that action
wasn't taken. W may never know whether that was
correct or not.

MR ZAIDAIN M. Chair?
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CHAI RPERSON GRI FFI' S Yes.

MR ZAIDAIN This sounds Ilike an
excel l ent executive session that we've had in the
past . W had a notion that is passed. V' ve
request ed sone additional docunentation.

VI CE CHAlI RPERSON RENSHAW W need to nove
on.

MR ZAIDAIN. If | could just suggest that
we set it for next week possibly and dispose of it as
qui ckly as possible, is ny suggestion.

CHAI RPERSON CGRI FFI S: Let's look at the
schedul e.

MS. BAILEY: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes, ma'am

M5. BAILEY: If | could just say that keep
in mnd that the plans have to cone in from DCRA and
I"m assum ng the property owner would want to respond
in some way. So, I'm not sure if next week is
sufficient tine.

CHAl RPERSON (R FFI S: Is there a tine
needed for response to this document?

MR SHER | guess we're sort of at a loss
because we don't think that that's relevant to the
deci sion you're naking because the foundation permt

is what you had. A-11 talks about walls, but that's
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not part of the foundation. Wat's the foundation is

the footings which are shown here as 10 by 24 concrete

bl ocks. So, if we need to respond to that, no, we
don't need to respond to that. These plans stand on
their own.

M. GADDIS: M. Chairman?

CHAI RPERSON GRI FFI'S: Yes.

M5. GADDI S: There has been a gigantic
point made by the builder that he wanted to use the
garage wal |l of the neighbors.

CHAI RPERSON  RI FFI S: And | understand
t hat .

M5. GADDIS: As part of his foundation.

CHAI RPERSON GRI FFI S: I understand that.
My difficulty is the Board has passed a notion that is
directing it to action. So, following that, we need
t he subm ssion of A-11 or that docunentation attendant
to the permt, foundation permt.

MR ETHERLY: And M. Chair, t hat
subm ssi on goes to whon? Does that cone to the Board?

CHAlI RPERSON GRI FFI S: Wll, actually, as
I'"m explaining this, | think the point of the whole
i ssuance of the discussion of dwelling goes to the
guestion of whether even above four feet, would the

foundati on have been needed to be anal yzed. Was the
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di stance above grade actually required? | nean, that
does put a new light on the fact of whether we need to
proceed in that fashion

So, | would say we take three mnutes to
figure that out definitively, and then | can nove
ahead to give instructions on what we're doing, and
that discussion was, and | don't know if we heard
definitively from Ms. Mnroe, but that does go to if
this was not a dwelling, does it actually cone under
any sort of side yard requirenents, of which this is
what is being appeal ed.

MR SHER M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes.

MR SHER W have been attenpting to get
the drawings fromthe job site brought here.

CHAI RPERSON RI FFI S: That's why we're
del aying. W figured you were doing that.

MR SHER VW think they're here, but I
haven't seen them so I'm not sure they brought the
right drawings or whether this is correct. If the
Board would give me a mnute to look at what's com ng
in the door, in a couple of mnutes, we may have an
answer for you. | don't know if A-11 is in it, which
is why | didn't want to say anything until we knew we

had it, but if you' re on the verge of that decision,
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we may have it here.

MR R CE M. Chair, brief continuance,
M. Chairman?

CHAI RPERSON  QRI FFI S: Yes, okay, |ast
wor d.

MR R CE | just wanted to point out on
the permt itself, this is the foundation permt.
It's conditioned upon HPRB concept approval, which was
historically appropriate dwellings that weren't
approving a historically appropriate foundation.

M5. BROMN M. Chairman, |I'm going to
object to any reference to HPRB. That has no
jurisdiction before you.

CHAlI RPERSON @RI FFI S: | would agree. I
under st and your point.

MR R CE I"'mmerely pointing out what's
on the plan.

CHAI RPERSON  RI FFI S: No, | understand
that, and I'msorry that | can't be nore definitive in
expressi ng what we have to | ook at, but we're going to
take five, and we'll be back.

(Wher eupon, the foregoing matter
went off the record at 3:45 p. m
and went back on the record at

3:50 p.m)
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CHAl RPERSON GRI FFI'S:  Let's get started.

MR SHER M. Chairman, if | may, what we
have is sheet A-11, which is a typical detail sheet
out of the house building permt set. That's the only
A-11 there is. | actually can't leave it with you
because it's from the official stanped plans, and I
need to take it back to the job site when we're done,
but I'm happy to offer it to you if you want to see
it.

CHAlI RPERSON GRI FFI S: And you're hoping
there's no inspectors right now | ooking for a permt.

MR SHER Well, that's also true, but I'm
told that there aren't at the nonent.

VI CE CHAl RPERSON RENSHAW Let's take a
ook at it, but we also asked for and/or any plan that
woul d establish the foundation hei ght.

M5. BAI LEY: M. Chair, we're going to
need to keep a copy for the record.

MR SHER I know, but | can't give you
t hat one. "Il have to make one and bring it, and
send it to you.

CHAlI RPERSON GRI FFI S: Qpen up the permt
pl an?

M5. BROAWN: Can we be off the record for a

nonent ?
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CHAI RPERSON GRI FFI' S Yes.

(Wher eupon, the foregoing matter
went off the record at 3:56 p.m

and went back on the record at

4:02 p.m)
CHAl RPERSON &R FFI S: Ckay. Let's
r econvene. W have for the record s sake been

provided with the original permt docunment of A-11
whi ch was under the direction of the Board. The Board
has taken a look at it. W wll make a copy, submt
it to the record, return this original before the
peopl e have to | eave.

Do | hear comments from Board nenbers
about what is seen on A-11 and its definitiveness or
non-definitiveness?

MR ZAIDAIN. | see a section that appears
that has a note of neasurenent to grade, and it
appears, although it's not noted, to be |ess than four
feet, in ny mnd. That would be Section A 11-A

VI CE CHAlI RPERSON RENSHAW W have a
neasurenent up to grade at 36" and then the
continuation of that not established, so that it does
not really give us what we asked for, which was the
hei ght of the foundation.

MR ETHERLY: M. Chair, I'"'minclined at
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best to agree with M. Zaidain's assessnent. Wthout
having to resort back to the transcript, | believe the
request, for the benefit of ny coll eague Ms. Renshaw,
was for A-11, and we have A-11 in front of us.

VI CE CHAI RPERSON RENSHAW  A-11 and/or M.
Curtis.

CHAl RPERSON GRI FFI'S:  Etherly.

MR ETHERLY: Yes.

VI CE CHAI RPERSON RENSHAW  Curtis Etherly.

MR ETHERLY: M. Chair, | nmean, | want to
be sensitive to our procedural posture in that we
still are working under a notion of continuance. It
would be ny understanding that we have had the

conti nuance and have recei ved docunment ati on consi st ent

wth the request of this Board. If it is indeed
appropriate, | would nove for dismssal, but I'm
willing to open for additional discussion here. I'm

just, you know, once again, this brings the scenario
to bear that ny colleague, Ms. Mtten, contenplated,
which was where does this end? If this docunent
doesn't get us to it, what other docunment will, and if
t hat docunent doesn't get us to the finish line, where
do we go fromthere? This has to have an end point.
M5. M TTEN I think the concern about

whet her or not A-11 would tell the tale was the reason
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why M. Renshaw anmended her notion to say or other
drawings that would illustrate for the Board the
extent of the foundation above grade if, in fact, it
does extend above grade.

The little section that M. Zaidain nade
reference to, the purpose of the section is to
illustrate one aspect of the construction of the
foundat i on. It doesn't show the entire foundation.
So, | don't think that can be relied upon as show ng

the extent of it.

So, | think that, you know, we need to
have -- we've done this before, you know, to ask for
the full set of drawings so that we can -- | rmean, if

this is what the ZA | ooked at, then the ZA didn't |ook
at everything that he should have. | nmean, that's
what we want. Wiat did he look at in order to nake
this determnation.

MR BENNETT: M. Chairman, may | be
hear d?

CHAI RPERSON GRI FFI'S: Yes.

MR BENNETT: | would like for the Zoning
Adm nistrator to explain to the Board just what is
exam ned when soneone applies for a foundation permt.

CHAI RPERSON Rl FFI S: That would be

timely.
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MR ETHERLY: Wonderful suggestion.

M5. M TTEN Before we get into this,
al though you know, |I'm sure everybody would like to
hear t hat, we're getting -- we're straying
periodically into what is properly part of a hearing.

CHAlI RPERSON GRI FFI S: Wll, yes and no,
Ms. Mtten. I'm willing to allow this in the fact
that the notion was asking for any docunentation that

woul d establish how the foundation was approved, and

so that's where we're going. VW' ve asked for the
drawi ng docunentati on. That hasn't produced the
definitiveness that this Board' s |ooking for. So, |

think we're 1looking for clarification now that
hopeful ly will.

MR BENNETT: There's been an inference
that what was examned was not the appropriate
docunent to be examned, and | wanted to clarify for
the Board that what was examned in the issuance of
the foundation permt.

CHAl RPERSON GRI FFI'S:  Ckay.

MR KELLY: In fact, if you | ook on Sheet
A-11, and the reason | asked to clarify which permt
you would want it for, that A-11 page would not have
been part of the foundation plan. W would have

| ooked at where the building footprint was set, which
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would be on the builder's plat, or commonly called a
site plan, and the possibly the engineers would want
to see the design of the actual footing, footing size
and the interior bearing points and so forth.

Wen we approve a set of plans, each page
that's applicable to DCVR 11 receives a stanp that
i ndi cates that. You'll notice on A-11 there is no
stanp from the Zoning because it's not applicable to
issuing a permt, and to confirmthat it conplies with
Title 11

The stanmp wll occur on pages that are
applicable to Title 11.

MR ETHERLY: So, | guess to me now the
guestion is are there pages that illustrate this
hei ght issue that we're trying to sort out?

MR, KELLY: There would be no requirenent
that we ask for that to issue approval from zoning.
There may be pages that are inplicit to the
construction of the dwelling, but not the issue here
on the foundation

M5. M TTEN If I could just -- | also
notice that there is no stanp on the foundation plans
that we were provided. Let ne ask a couple of
guestions, and nmaybe you can't answer this particul ar

one because it's not a zoning issue if zoning doesn't
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| ook at the foundation. Wiat is the extent of the
foundation -- where does the foundation end and the
building begin, or is the foundation nerely a
hori zontal slab? Help ne understand that.

MR KELLY: Wll, that's a question that
you can't answer. I nean, a foundation could go to
the roof line on a concrete building. It would just
be a continuati on.

M5. MTTEN  Ckay.

MR KELLY: So, | nmean, in a wood frane
dwelling, in nmy opinion, the foundation would stop at
the bottom plate. So, wherever the sole plate or the
bottom plate was attached to the foundation through
anchor bolts, that would be where it would stop in ny
m nd.

MB. M TTEN: kay, so let nme just follow
up on what you said, which is in some cases, the
foundation could go to the roof line, in which case it
would be appropriate for a foundation plan to be
reviewed for zoning, who is it that decides whether or
not the foundation plan -- is it just always a matter
of course that the foundation plan --

MR KELLY: As long as the yards are
depicted, there's no need for Zoning to see -- it

could go indefinite.
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M5. M TTEN But what I'm -- let ne just

finish nmy question or let me ask a smaller question.
Do you see, does the Zoning Admnistrator see
foundation plans to review themfor zoning conpliance?

MR, KELLY: For foundations only?

M5. MTTEN  Yes.

MR KELLY: Yes.

M5. M TTEN Ckay, so then there's no
stanp on the foundation plan that we have?

MR KELLY: Qur stamp would be on the

application, and |I'm guessing that since it was
foundation only, it was probably a walk-through
permt. So, it's done in what's called the war room

and then by signing the back of the application, the
zoning technician is approving it at that point.

There would also be a builder's plat. I
don't know where it is in this file, that would
i ndicate where the walls are lined up. It's done on a
surveyor's map, and then it's also done after the
foundation is, the concrete is placed, that's surveyed
again to nake sure that the walls are, in fact, where
t hey were approved by Zoni ng.

M5. M TTEN Ckay, and what does the
bui l der's plat show about the extent of the foundation

com ng out of the ground?
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M5. MTTEN It doesn't show anyt hi ng?

MR KELLY: No.
M5. M TTEN But when you

foundation, you're reviewing it as if --

review the

let me ask

you, are you reviewing it as if the dinensions or the

outline, the footprint of the building, i
rise vertically to the extent of the nunber
that are on the permt application?

MR KELLY: Not necessari |

S going to

of stories

y. W're

| ooking at the footprint and side yards and rear yard

and front yard if applicable.

M5. MTTEN  Ckay.

CHAI RPERSON  GRI FFI S: Does that change

your understanding of whether our notio
facilitated, and there's a new direction t

Ms. Mtten?

n has been

o be taken,

M5. MTTEN. | have to be perfectly honest

about where ny head is at right now since you are

pressing ne to say sonmething. | had to backtrack, but

this illustrates the point | think that the ANC

started with, which is, you know, it all kind of

bl ends together after awhile and so, you know it

becomes very difficult to isolate the

permt for our scrutiny.
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CHAI RPERSON CRI FFI S: Cay. If I follow

that logic, then we would actually go back to sonewhat
where we began, and | woul d suggest that next we neet,

we woul d pick up a notion of tineliness.

M5. M TTEN I'"'m not advocating -- I'm
just saying -- |I'm not advocating that we go back and
take that up. I["m just saying that that is what is
making this so difficult is that there's an

artificiality injected into this by l|ooking at the
foundati on permt only.

CHAI RPERSON (Rl FFI S: Yes. | totally
agree, and | think this is a hopefully very unique
situation that we're in.

M5. BROMN:. M. Giffis, may | respond?

CHAI RPERSON GRI FFI'S: Yes.

VM5, BROM | think part of the trouble
with trying to separate it is the assunption that a
foundation can be a dwelling, and it cannot, and if
you get back to that first threshold issue, this all
goes away.

CHAI RPERSON GRI FFI'S:  So even a foundati on
that ran to the roof line would not be a dwelling
because, in fact, it wouldn't have a floor and a roof?

M5. BROM: It does not have a roof, and

it's not nmeant for hunman habitati on.
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CHAI RPERSON (Rl FFI S: And your point is

that then that would not actually be falling within
the requirement of the side yard?

M5. BROM: Correct. |If they stopped and
did not have any -- built only the foundation, no side
yard or building issues are created.

CHAI RPERSON (Rl FFI S: Ckay. Wth that
idea, first of all, do Board nenbers understand that?

(No response.)

Boy, that's not a r esoundi ng
under st andi ng. However, |'m assumng that they do.
Knowi ng that, did you want to address that point?

MR RCE | would just ask that the Board
look at the permt itself, the foundation permt
itself and the many references in that permt to the
concept approval for a dwelling and a structure. [ m
saying that it's linked, and the comunity understood
it to be linked together, especially because we're in
a historic district, and there is that, you know, the
hi storic structure that goes along wth the
f oundati on.

CHAI RPERSON (Rl FFI S: Ckay. Vell, there
it is, then, Board nenbers. W have no nore tinme for
this today. | need to know where we go next. I's

there further action that the Board is prepared to do
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now, or is there a basis for setting this for another
time? W're going to need what we do when we
reconvene.

I would be perfectly open and al nost -- |
think the last piece on this is actually a notion to
dismss the appeal based on the fact that the
foundation permt as has been docunent and has been
suppl enented for docunentation, even outside that,
drawi ngs attendant to the permt, have established the
fact that this was a foundation, a foundation that
although -- actually, let ne ask for a second, and I
can speak to the notion.

MR ETHERLY: Seconded, M. Chair.

CHAl RPERSON @RI FFI S: Thank you, M.
Etherly. The appeal of the permt for the foundation
does not as we have heard argued establish a dwelling,
and therefore, this habitable dwelling would be
required to cone under conpliance with the side yard
set backs or conceivably the side yard setback which
woul d set us into an appeal of an error by the Zoning
Adm nistrator in issuing the permt.

There was, | think, no substantive or
basis shown at this point wth the notion that was
before us to dismss, no substance to support that

one, there was an error. The initial error can be
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establ i shed what the error was and rather -- well, and
in addition, that the appeal of the permt would have
had to have gone to the analysis that would have
created the error.

MR ETHERLY: M. Chair, as seconder of
the notion, I agree whol eheartedly wth your
assessnent. Thank you.

M. M TTEN M. Chairman, | am going to

reluctantly vote in favor of the notion to dismss

and | say that because ny synpathies are with the
Appellant, and | nean, | don't nean ny synpathies are
with them because | think that they would win on
appeal. It's just the struggle has been difficult and

the struggle that we've gone through today has been
difficult.

| do, particularly as a representative of
the Zoning Conmssion, think that the technica

reading of the ordinance is neaningful, and it's the

t echni cal interpretation that | think you are
advocating in nmaking the notion to dismss. G ven
that 1 think 1 pride nyself on abiding by the

technical interpretations of the ordinance because,
you know, being a nenber of the Comm ssion, we do
| abor over what it says.

So, | will support the notion.
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CHAl RPERSON GRIFFIS: O hers?

VI CE CHAI RPERSON RENSHAW M. Chairman, |
have difficulties with this because | don't think that
we're at the point where we should be dism ssing. I
had asked for a continuance. The and/or was i nportant
in order to get sonething that would establish the
foundati on height. W had a wee conti nuance.

I don't think that technically that's what
I had in mnd, but |'m not convinced that there is no
ot her docunent establishing foundation height that we
asked for. So, | cannot support a notion to dismss
out of hand. | understand where Ms. Mtten is comng
from as far as the struggle is very difficult.
Certainly it is.

The ANC, the comunity, has asked for
docunentation that would help us get to a conclusion
qui ckly and has been denied that, was not able to get
that, and I'm sorry that this is rather an el ongated
case, protracted case, but we're not there yet, and |
think it's premature to dismss it.

CHAI RPERSON GRI FFI'S:  Thank you.

MR ZAl DAI N Consi dering this proceeding

I think is draining everybody in the room | wll not
prolong the debate other than to say that | will agree
with Ms. Mtten on the issue, and | think the
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confusion here leads us back to the point where we
said, where we identified the problens of appealing a
foundation permt. | think it's been admrable of
this Board that we've tried to work through it. I
think we've given deference to the ANC and the
Appellant in that regard, and | think considering the
fact that this is | think the third hearing we' ve had
on this, | don't think that we are unduly cutting them
off, so to speak, on the appeal.

I think we requested docunents. | think
it was mnade apparent by the subsequent subm ssion
after we made the continuance that the issue was not
exactly what | had thought we could address, and that
led nme back to the fact that dealing wth the
foundation permt is problematic and not the direction
this Board should go. So, I'lIl vote in favor of the
not i on.

CHAlI RPERSON GRI FFI S: Any ot hers? Very
well, 1'd ask for all those in favor of the notion to
dismss to signify by saying aye.

(Chorus of ayes.)

And opposed?

VI CE CHAI RPERSON RENSHAW  (Qpposed.

MS. BAILEY: The vote is recorded as 4-1-0

to deny or to dismss the appeal. The notion was nade
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by M. Giffis, seconded by M. Etherly. M. Zaidain

and Ms. Mtten are in support, Ms. Renshaw is
opposed. I guess the only outstanding matter, M.
Chairman, is the plan that you have in front of you,
A-11. W do need a copy of that, and we don't have
the -- please don't give it back to him until we
deci de.

CHAlI RPERSON GRI FFI S: Right, and so that
it's on the record, we are requiring a copy for that,
and |"'m sure for any other reason, we wll levy fines
for that reason if we don't get it into the record
jurisdiction or not. So, we absolutely would hope
you' d send that out now and get it back in.

| appreciate everyone's patience. I
appreci ate everyone's effort at this. | hope there is
great under st andi ng.

Wth that, let us nove on to the next case
in the afternoon, and when staff is ready, we can call
t he case

M5. BAILEY: Application No. 16938 of The
Most Worshi pful Prince Hall Gand Lodge, pursuant to
11 DCVR 3104.1 for a special exception to establish an
accessory parking | ot under Section 214 pursuant to 11
DCVR 3103.2, a variance from the requirenent that the

parki ng spaces be located within 200 feet of the use
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to which they are accessory under subsection 214.3,
and a variance from the requirenment that accessory
par ki ng spaces be contiguous to or separated only by
an alley from the use to which they are an accessory
under Section 214. 4. The property is located in the
R-4 District at premses 1902 and 1906 Vernont Avenue
NNW It's in Square 333.

M. Chairman, as we said previously or on
previ ous occasions when this case was called, the
Applicant is requesting relief for 21 parking spaces,
and the site does exclude Lots 824 and 825. So, the
ot in question today is Lot 827.

Is there anyone here who needs to be sworn
in who was not here previously and who will be giving
testi nony today?

Ckay, please stand here to take the oath.
Do you solemmly swear or affirm that the testinony
you are about to give in this proceeding will be the
truth, the whole truth, and nothing but the truth?
Thank you.

M. Chairman, when we last left this case

February 25, the discussion was we would start wth

the Ofice of Planning today. I think there may be
some prelimnary nmatter before that. I"m not quite
sure.
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MR JOHNSON: My nenory was that when we

| ast left, because of the traffic study that was sort
of sprung on all of us by M. Ceorge, you indicated
that we wanted to have M. GCeorge back to be cross
exam nation, that we informed the Masons of that, and
that M. George cone today.

W did inform M. Nunley that we did want
M. George back today, and we're asking that he cone
now, but | do understand he's not here.

MR NUNLEY: Chairman Giffis, M. GCeorge
gave his testinony and was cross exam ned. The Board
asked that he provide sonme information, and he
provided that information by letter because he was
unable to be here today. The letter is in the record,
and M. Johnson has been served a copy of that letter.

CHAl RPERSON CGRIFFI'S:  The letter is dated
14 March 2003?

MR NUNLEY: That's correct.

CHAI RPERSON CGRI FFI S: M. Johnson, does
this answer the questions that you woul d have proposed
in cross exam nation?

MR JOHNSON: No. This letter, by the
way, was served one hour ago on ne, and no, it doesn't
begin to answer the questions. Wat | mght suggest,

if I could is, we planned to do a notion for judgnent,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

262

which may neke this issue noot. But, to the extent
that it remains at the end of the hearing today, and
to the extent that it's not continued, | would suggest
if it's continued, you sinply order M. George back,
and we'll take himout of turn.

But to the extent that we need him by the
end of today for a decision, | would suggest that I
try and make a proffer of what I'mtrying to get from
M. George, and maybe M. Nunley woul d agree.

CHAlI RPERSON  GRI FFI S: If | follow you
correctly, if you read that the Board is naking a
decision today, you're going to have difficulty
wi t hout havi ng those questions answered by M. GCeorge?

MR JOHNSON: | woul d

CHAl RPERSON GRI FFI'S:  kay.

MR, JOHNSON: Either agreed to by M.
Nunley that M. GCeorge would testify as | request or
feeling that having M. George here to testify before
you.

CHAI RPERSON Rl FFI S: Ckay. Vell, it
sounds |like there are very specific issues that you
are going to focus on in terns of the traffic study,
the one that M. George presented. I woul d suggest
this. Let's continue with this, utilize the dear tine

that we have, go to the government reports. \Wen we
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get to the presentation of your case, you can outline
that or be as specific as possible. You may even want
to highlight what it is that is of discrepancy or
controversy with you, and then we'll figure out where
we are when we get to that point.

MR JOHNSON: Very well, Your Honor. Ve
would then ask that we be permtted to cross M.
Jordan before we continue with Ofice of Planning.

CHAI RPERSON GRI FFI'S:  How do you do that?

MR JOHNSON.  You say how?

CHAI RPERSON GRIFFI'S:  Yes. I'm pr epar ed
to go to Ofice of Planning right now

MR JOHNSON: And | guess what | would say
was we didn't have an opportunity to ask M. Jordan
the questions we need to ask of him at the |ast
hearing, and we would ask that we do that now.

CHAl RPERSON GRI FFI'S: M. Jordan?

MR JOHNSON.  Aaron Jordan, yes.

MR NUNLEY: M. Jordan didn't testify at
the last hearing. There would be no cross.

CHAlI RPERSON GRI FFI S: Ri ght . Refresh ny
menory on who M. Jordan is, and forgive nme, but this
is the eighth case of the day.

MR JOHNSON. | can inagine.

CHAI RPERSON GRI FFI'S:  Par don ne?
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MR JOHNSON: M. Jordan is the current

grandmaster --

CHAl RPERSON  QRI FFI S: | ndeed, i ndeed,
forgive ne. | just need to have ny roster up here.

MR ELLINGTON:. M. Chair?

CHAI RPERSON GRI FFI'S: Yes.

MR ELLI NGTON: My | just nmake a
statenment? M. Ceorge was told by the Board that he
was dismssed and that he need not cone back to the
continuation of the hearing, that if he would send in
sonme docunentation as to answer sone of the questions,
that would be sufficient. That is what he was told.
That is why he is not here today.

CHAI RPERSON GRI FFI'S: M. George?

MR, ELLI NGTON:  Yes.

CHAI RPERSON GRIFFI'S: R ght, okay. W got
that. Al right. | can either |look through all of ny
notes or you can tell nme. M. Jordan did address the
Board at one point, is that correct?

MR NUNLEY: No.

CHAlI RPERSON  CGRI FFI S: He has not even
addressed the Board. Ckay, so there is no testinony
or cross exam nation opportunity for that.

MR JOHNSON: kay, although M. Jordan

did submt a nunber of exhibits.
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CHAl RPERSON GRIFFI'S: Submt documents.

MR JOHNSON: And | would think if nothing
el se, we could cross based on that.

CHAI RPERSON CRIFFI'S:  And the opportunity
| ast when we left, there wasn't anple tine for you to
do that?

MR JOHNSON: | think we sinply ran out of
time at -- | nean, we were still on the Applicant's
case when we continued the case on February 25.

CHAlI RPERSON GRI FFI S: Ckay, and how nany
guestions do you anticipate having, if so allowed?

MR JOHNSON: Fifteen, 20, with subparts.

MR NUNLEY: Chairman Giffis?

CHAI RPERSON GRI FFI' S Yes.

MR NUNLEY: | don't believe that the
recoll ection was correct. | don't think we ran out of
time. | think we got to a point that you were going

to call the Ofice of Planning for the Ofice of
Pl anni ng report.

CHAl RPERSON GRI FFI'S: Ch, gosh.

MR NUNLEY: Cross had been conpl eted at
t hat point.

MR, PARSONS: These questions are limted
to the material that was received subsequent to the

hearing, is that correct?
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MR JOHNSON: In fact, they wouldn't be.

They would be anything M. Jordan signed or subnmitted
inthis record fromits inception.

MR PARSONS: So why wouldn't it be
appropriate for his representative who is here today
to be answering these questions? Wy do you need
access to hin?

MR JOHNSON:  Well, in fact, if he has a
representative that can answer the questions, we don't
obj ect . | don't know who that would be, and that's
why |'ve asked for M. Jordan. Wat woul d that be?

VR. PARSONS: Either nyself or M.
Ellington should be able to answer whatever questions
relating to subm ssions.

CHAI RPERSON (Rl FFI S: Al right. Let's
open an opportunity for the ending of Cross
exam nation of the Applicant's case at this tine. [|I'm
going to ask that you consolidate the questions just
in the matter of effectiveness but also tineliness.
So, unless there's any objection to that, let's nove
ahead with it.

MR JOHNSON: M. Chair, then if you are
saying that we wll do that at the end of the case
when they present at the close of all of the other

parties?
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CHAlI RPERSON &Rl FFI S: No, their case has

been present ed.

MR JOHNSON: So the cross examnation
cones when then?

CHAI RPERSON GRI FFI'S: R ght now.

MR JOHNSON. Ch, sorry.

CHAI RPERSON  GRI FFI S: Ckay. And as |
understand, |I'mdoing this to M. Elington and/or M.
Nunl ey, correct?

MR NUNLEY: That's correct.

MR JOHNSON: Al right. Wo, M. Nunley,
makes the decisions with respect to managenent of the
parking ot for the Masons?

MR NUNLEY: Most Worshi pful G and Master
Aaron R Jordan at the present tine.

MR, JOHNSON: How | ong has M. Jordan been
the Grand Master?

MR NUNLEY: Decenber 14, 15, 2002.

MR JOHNSON:. Wiy was this application for
exception and variance not filed when vyour prior
approval expired on June 4, 1992, nore than ten years
ago?

MR NUNLEY: Apparently that could have
been an oversi ght.

MR JOHNSON: You're saying it was an
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oversight by M. Jordan?

MR NUNLEY: No, no.

MR ELLINGTON: You're tal ki ng about 1992,
right, is that correct?

MR JOHANSON:  That's correct.

MR ELLI NGTON: Ckay. That's a question
that | can't answer.

MR NUNLEY: It was obviously an oversight
wi thin the organi zati on.

MR JOHNSON. For the record, it's by M.
Jordan, is it not?

MR ELLI NGTON: No. 1992, There was
several, and because we change every two years, we
have changed several grand masters during that period
of tine. So, it wouldn't be M. Jordan. M. Jordan
j ust cane on board.

MR JOHNSON. Wiy did M. Jordan allow 28
parking spaces to be used when this Board indicated
that a maxi num of 21 should be used in their order of
July 13, 1988?

MR ELLI NGTON: | think that question was
asked before to ne, but | answered that up until 2002
I think it was, we had 21 parking spaces. W repaired
our parking lot, and the contractor took it upon

hinself to restripe the parking lot at that tine, as
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he was repairing the parking | ot.

MR JOHNSON. Did you ask himto restripe
it back?

MR ELLI NGTON: W are going to restripe
it back, yes.

MR JOHNSON: Have you paid himfor it?

MR ELLI NGTON: W are going to restripe
it back. W haven't paid himfor it, no.

VR JOHNSON: Wy did M. Jordan permt
payi ng tenants to park on that |ot?

CHAlI RPERSON GRI FFI S: What testinony is
that related to?

MR JOHNSON: | believe the order, your
prior BZA order does not allow paid parking.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR, JOHNSON: They may have parking by
their own tenants.

MR NUNLEY: But is the question related
to sonething that's been entered into?

VR JOHNSON: M. Elington testified, |
believe it was M. Elington testified at the |ast
hearing that they had paying nenbers. They' ve had
payi ng nenbers use that parking |ot.

CHAl RPERSON GRI FFI'S:  Paying nenbers. |'m

not sure what that neans. That's a nore direct
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guestion than |eading the answer of and when did you
stop it, isn't that? Have you ever charged or had
tenants or rental spaces in the parking |ot?

MR NUNLEY: And we have stopped that,
sir. W spoke to that before, and we have stopped
t hat .

CHAl RPERSON GRI FFI'S: | ndeed, okay.

MR JOHNSON:  And the question now is why
did M. Jordan permt the --

CHAI RPERSON CGRI FFI S: But that's in the
past. Wiy is that a concern for us now?

MR JOHNSON: Vell, we have the sane
applicant before the Board, and we're going to have
t he sane Applicant nmaking the sane deci sions.

CHAl RPERSON CGRIFFI'S:  Right, so we know of
their past transgression. I"'m not sure asking them
why they did it back then is of use to us.

MR JOHNSON. Let ne waive this question,
of course, the intent of sonme of these questions is
sinply to show that the Board is -- we're asking the
Board for conditions because we think that the Msons
cannot and Wil not fol I ow t he Board' s
recommendat i ons.

CHAl RPERSON GRI FFI'S:  Ckay.

MR JOHNSON: Let nme pass this question.
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Thank you.

Wien was the | ot repaved, M. Ellington?

MR ELLI NGTON: In Decenber of 2002 I
think it was.

MR, JOHNSON: Do you have any drainage
systens in the lot?

MR NUNLEY: There is a letter in the
record that speaks to conversations that the |odge has
had regarding the drainage wth the appropriate
aut hority. Unfortunately | don't have it here with
me, but it is a matter of record.

The letter was dated February 3, 2003.

CHAI RPERSON GRIFFI'S:  Is there an exhibit
nunber on it?

MR NUNLEY: Ch, Exhibit 47, I'msorry.

CHAl RPERSON GRI FFI'S:  Ckay.

MR JOHNSON: I'msorry, could you explain
the letter, M. Nunley?

MR NUNLEY: This is a letter to the
Ofice of Planning to M. A tman. Par agraph two
i ndicates that the | odge was granted verbal perm ssion
by Charles Johnson of D.C. Water & Sewage Authority to
access the WASA sewer system l|located in the alley
adj acent to the parking for purposes of water drainage

and run-off.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

272
MR JOHNSON: M. Nunley, you're famliar

with the permt processes of the city, are you not?

MR NUNLEY: I'm famliar wth the
bui l ding permt processes, yes.

MR JOHNSON: And you're aware that in
order to get a proper permt for a drai nage, one does
not get an oral permt, is that correct?

MR NUNLEY: | am aware that WASA, D.C
Water & Sewage Authority is the agency that determ nes
what sewer systens are required, and they approve
them They determ ne whether a permt is necessary.

MR JOHNSON: And the Masons did not get a
permt, did they, for this lot?

MR NUNLEY: For what purpose?

MR JOHNSON: For the water and sewer for

dr ai nage.

MR NUNLEY: Not that |I'maware of.

MR JOHNSON: In fact, your letter just
says they got an oral okay to do this, is that
correct?

MR NUNLEY: That's what the letter says,
yes.

MR, JOHNSON: And M. Nunley, you are
aware that there would be a witten approval, would

t here not be, from WASA?
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MR, NUNLEY: That's possible.

MR JOHNSON: M. Elington, when was the
guard shack pl aced on the property?

MR ELLI NGTON:  2002.

MR JOHNSON: Wi ch nont h?

MR ELLI NGTON: It was during the sunmmer
nmonths. | don't know what nonth.

MR, JOHNSON: And again, are you aware
that you needed a construction permt to place that
| ot on the property?

MR, NUNLEY: The shed is not a pernmanent
fixture, and it's less than 50 square feet. It didn't
require a permt.

MR JOHNSON: And did you work in the
construction permt office, M. MNunley, or where is
that com ng fronf

MR NUNLEY: Yes, | did work in the permt
of fice. | worked in that office before zoning, but
it's comng from ny contact with the permt office
after the allegations of not getting permts were
made.

CHAI RPERSON GRIFFI'S:  Not to nmention there
woul dn't be nuch we could do about it whether it was
properly permtted or not unless you want to bring an

appeal of that.
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MR JOHNSON: M. Elington, when is the

guard on duty?

MR ELLINGTON:  From approximately 6:00 in
the evening until 12 m dnight.

MR JOHNSON: Wi ch nights of the week?

MR ELLINGTON. Monday through Friday, and
on Sat urdays.

MR JOHNSON: In fact, he hasn't been

doi ng these hours lately, has he?

MR ELLI NGTON: I''m not sure of whether
he's been on duty or not. He's on a contract to be
t here.

MR JOHNSON. | nean, how | ong has he been

under contract?

MR ELLI NGTON: For sonme tinme, several
years.

MR JOHNSON: Are you aware that in the
Mason application in 1988, that you said that a guard
woul d be on duty at all open hours?

CHAI RPERSON (Rl FFI S: Wen did they say
t hat ?

MR JOHNSON 1988 In their application,
which is the last application that was approved.

CHAI RPERSON GRIFFIS: Is it a condition of

the order that was issued?
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MR JOHNSON:  No.

CHAl RPERSON GRI FFI'S:  (kay, let's nove on

MR NUNLEY: | amnot aware --

CHAI RPERSON GRIFFI'S:  Let's nove on. Next
guesti on.

MR JOHNSON: Are you aware, M. Nunl ey,
that Section 2302.2 states that all open spaces wl
be screened from contiguous residential property wth
a wall 42 inches high of evergreen hedges?

MR NUNLEY: That's correct.

MR JOHNSON:  And there is no such wall of
evergreen hedges or screening on that property, 1is
t here?

MR NUNLEY: We covered this issue in the
| ast session, so | do object to that questioning. W
al so have submtted a site plan which indicates what
i mprovenents, including |andscape, will be done to the
| ot before the certificate of occupancy can be issued.

CHAl RPERSON GRI FFI'S: M. Johnson, are you
trying to elaborately establish nonconpliance for the
previous order that's been expired?

MR JOHNSON:  Nunber one, yes.

CHAl RPERSON GRI FFI' S:  Ckay.

MR JOHNSON: And then nunber two, | want

to find out what it is that they are proposing before
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this Board, but let's take nunber one first.

CHAI RPERSON GRI FFI'S:  Well, | think nunber
one has been established. In fact, in terns of the
screening, it canme up from the Board' s questioning
about how they provided it. The direct testinony,
although I don't read the record, he informed ne, but
the record is that was not provided. The site
phot ographs clearly evidence that.

There is in the record now a |andscape
plan that speaks to the screening that they are
anticipating providing. Do you have that?

MR JOHANSON: In fact, ny review of the
Ofice of Zoning records of that plan showi ng the
| andscape.

CHAI RPERSON GRI FFI'S: Yes.

MR JOHNSON: The best | can pull out of
that is one, sone |andscaping, sone sparse |andscaping
to the east and south, but as to the screening of a
wall or a hedge, | see nothing on the north. Now, we
have to be careful. Wth the north side, we have to
break it into left and right side. The right side
cl oser to Vernont Avenue.

CHAI RPERSON GRIFFI'S:  Let ne interrupt you
for a second. I"m going to have you turn that mke

of f. I"'m going to have you push it forward, and I'm
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going to have you grab the one right next to you and
use it. Cearly w're getting feedback on that which
may drive all of us nuts, not just ne al one.

Ckay, | think that will work better.

MR JOHNSON: Wiat I'm saying is fromthe
site plan that |'ve seen submtted in the record,
there is no wall or hedge.

CHAI RPERSON GRI FFI S: Ckay, | understand
that, and | understand where you're going. You' re not
going to elicit that in cross examnation, at |[east
not for nmy benefit and for ny tinme. That is perfect
and appropriate for your presentation of your case.
If you would like to point to a fact to the Board of
how vyou don't believe this <conplies wth the
regul ations for the adequate screening or you in fact
see sone unique conditions that would nmandate further
screening, and then we can go fromthere.

MR JOHNSON: Very well. The traffic
report submtted by M. CGeorge, M. Nunley, suggested
contacting the city agencies because of an existing
hazard of the off-street parking being so close to the
parking lot driveway that there's a site distance
going into the parking lot. |Is that correct?

MR NUNLEY: As | recall.

MR J OHNSON: Have the Masons done
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anything to alleviate that hazard as pointed out by
your Wi tness?

MR ELLINGTON. On M. George's report, it
shows here, we're talking about the exit of the
parking | ot?

MR JOHNSON: I'"m talking about the
entrance exits, that's right.

MR ELLI NGTON: Ri ght . According to his
drawi ng here, we have 58 feet fromthe intersection to
the parking lot, which is okay because the regulation
states 40 feet.

MR JOHNSON: ["m not talking now about
t he di stance from--

MR NUNLEY: |[|'mat a disadvantage in that
I don't have the report directly in front of ne. Do
you want to show ne that piece so | can properly
respond?

MR JOHNSON: Certainly. What we're
looking at is in M. Ceorge's report, page 5, nunber
G Basically what G says is we need to back off the
on-street parking approximately 20 feet so that cars
comng up to turn into or out of the Mason parking | ot
will not be blinded by the parked car sitting there.
Is that correct, M. Nunley?

MR NUNLEY: As | see it, that parking,
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and |'m not sure where he's tal king about. It's all
on Vernont Avenue. | believe that this is north of
t he parking | ot.

MR JOHNSON: R ght.

MR, NUNLEY: But cars comng out of the
parking ot would be turning right, not left They'd
be turning south.

MR JOHNSON: That's correct. I[t's an
entrance problem only. Then the question to you is
have the Masons done anything with that suggestion?

MR NUNLEY: Not to ny know edge.

MR JOHNSON: And the second question is,
to the extent that they do anything with that question
-- I"'msorry, wuld you like to respond to how you're
going to take care of that?

MR ELLI NGTON: W have addressed that.
W will be putting signs up and doing everything we
need to do according with the regulations and code

and we' ve already said that.

MR JOHNSON: This is a different
guestion, M. Elington, but here's ny question
specifically to M. Nunley. To the extent you

addressed that question and kick out that parking
spot, you'll be taking one spot away from the

nei ghbors for on-street parking.
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MR, NUNLEY: W won't be taking out any

par ki ng spaces. If anything we'll nake contact wth
the appropriate authority, and advise them of the
concern expressed in this docunent.

VR, JOHNSON: If they follow M. Ceorge's
suggestion, the neighbors will |ose the parking spot?

MR NUNLEY: That's not a question
appropriately put to the |odge because that's not a
deci sion that we have any inpact on.

MR JOHNSON M. Ceorge states in his
traffic study that you will have enmergency access on
t he non-functioning gate on the north side of the |ot,
is that correct?

MR NUNLEY: To start with, the gate wll
be repaired, but yes.

CHAI RPERSON GRIFFIS: |Is that a preenptive
answer? Ckay.

MR JOHNSON: And would you explain what
M. GCeorge or the Applicant nmeant when they said

they're going to use that gate for energency access?

MR NUNLEY: | think that that's in the
record.

CHAI RPERSON &R FFI S: Yes, it's ny
recol | ection, too. It doesn't have to do with some
sort of energency as in fire on the parking lot, is
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that correct? It has to do with an occasional need
for access into the alley connection.

MR NUNLEY: Exactly.

MR JOHINSON:  Could | ask themto clarify
what it is that when they plan to use that alley as an
exit or access?

CHAI RPERSON GRI FFI'S: I ndeed. Wen woul d
those tines be? What kind of events do you anticipate
needi ng that connection?

MR NUNLEY: Only on energencies.

CHAI RPERSON GRI FFI'S:  What's an energency?

MR NUNLEY: And we said in our |ast
hearing, we gave an energency. Sonebody nay fall out
in the parking lot, and to enter this block, mybe we
have to go the other way.

CHAl RPERSON GRI FFI'S:  Ckay.

MR NUNLEY: You know, different type of
t hi ngs may cone up.

CHAl RPERSON (Rl FFI S: I's an energency
sonmeone that went down the alley in the wong
direction and is waiting there to get access to the
parking | ot?

MR NUNLEY: No, no.

CHAI RPERSON Rl FFI S: Ckay. Is an

enmer gency conveni ence connection to drive up to get in
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front of the building on U Street?

MR NUNLEY: No.

CHAI RPERSON GRI FFI S: Ckay. So, it would
only be if sonehow you had to --

MR. NUNLEY: | can only envision that that
woul d be used if for some reason we couldn't go out of
the primary entrance and exit.

CHAI RPERSON GRIFFIS:  So, if there's road
work and it's all torn up -- | could go on forever,
couldn't |7

MR. NUNLEY: Road work or --

CHAI RPERSON  GRI FFI S: All right, M.
Nunl ey?

MR NUNLEY: |'m soaking nmy collar here.

CHAI RPERSON Rl FFI S: Al l right, M.
Johnson?

MR JOHNSON:  The main entrance and exit,
your anended statenent of February 3 says that that
will have a |locked gate when it's not in use. O
course, that first of all presunes that you close the
gate, is that correct?

CHAl RPERSON GRI FFI'S:  Ch, gosh, say yes.

MR NUNLEY: Yes.

CHAI RPERSON GRI FFI'S:  Thank you.

MR JOHNSON: And do you close the gate
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now?

ELLI NGTON: Cccasional | y.
JOHNSON:  Cccasional | y?

NUNLEY:  Yes.

3 ® 3 3

JOHNSON: How occasi onal | 'y?

MR ELLI NGTON: Wll, we close the gate
when the parking lot is filled so nobody can get in.

CHAlI RPERSON GRI FFI S: What's the purpose
of keeping the gate open?

MR ELLI NGTON: So that the individuals
that's parking on our lot can cone in to have access
to the parking.

CHAI RPERSON GRIFFI'S:  Of the alley?

MR ELLINGTON:  No, not off the alley.

CHAI RPERSON Rl FFI S: Are you talking
about -- I'msorry, then |'m m st aken.

MR ELLI NGTON: He said main entrance,
yes.

MR JOHNSON: This is the nain gate.

MR ELLI NGTON:  Yes.

CHAI RPERSON GRIFFI'S:  I'm sorry, go ahead.

MR JOHNSON: And M. Ellington, after you
all leave at 10, 11:00 at night, what's the purpose of
| eavi ng the gate open?

MR ELLI NGTON: W don't have to leave it
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open. W can lock it.

MR JOHNSON: So, is it your testinony
that you wll lock it if the court approves your
request ?

VR, ELLI NGTON: The grand | odge owns the
property, and it is our property, and | don't know
whether there's a |law to keep that gate closed, but we
can close it at our option.

VR, JOHNSON: M. Ellington, this is not
the 1850's. If you want this Board' s approval, we
need to know whether the Masons are willing on their
private property, to close the gate when they don't
use the parking lot and to lock it.

MR NUNLEY: If the Board nmakes this a
condition of approval, we will do that.

MR, JOHNSON: M. Chair, 1've got one
exhibit that | haven't submtted.

CHAI RPERSON  CRI FFI S: This is cross
exam nati on.

MR JOHNSON: Al right.

CHAI RPERSON (R FFI S: Do you have any
ot her questions?

MR JOHNSON: Il would show him -- well,
let me ask himfirst. Mybe it's not necessary. M.

Ellington, are you aware of what the tax assessed
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val ue of that property is?

MR NUNLEY: What does that have to do
with any direct testinony that was given?

MR JOHNSON: It will have serious --

CHAI RPERSON Rl FFI S: But you're cross
examning testinony that they' ve provided at this
poi nt . | have no recollection of tax assessnents
comng in.

MR JOHNSON: No. There are no further
guesti ons.

CHAl RPERSON (RI FFI'S:  Ckay, thank you very
much. Any redirect? Redirection of wtnesses?

MR NUNLEY: No.

CHAl RPERSON GRI FFI'S:  (Okay. Let's nove on
then to Ofice of Planning for their presentation of
their report. | believe we have suppl enental reports.

Let's focus on Exhibit 49, and a very good afternoon.

MS. THOMAS: Good afternoon, M. Chairnman
menbers of the Board. |''m Karen Thomas, presenting
OP's supplenental report for variance relief and
speci al exception to continue use of the parking | ot
| ocated at 1902 Vernont Avenue, N W

In OPs Novenber 19 report, 2002, we
requested additional information to further evaluate

the proposal for a reinstatenment of its original order
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granted in 1974 wth subsequent orders in 1976, 1982,

and 1988 for a 21-space accessory parking |ot |ocated
at 1902 Vernont Avenue.

W examned how the Applicant net the
parking lot standards of Sections 2303, 214 and the
variance test of 3103, and the test of the special
exception. The lot has been a service |lot since 1974
not located within 200 feet of the site to which it is
accessory, nor is it contiguous to or separated from
its principal use by an alley. The variance test wll
apply to address these requirenents.

As detailed in our report, the accessory
parking lot is not located within 200 feet of the
lodge, and this presents an exceptional practical
difficulty since the Applicant does not own any other
property within a 200 foot radius that nmay be used as
a parking lot for patrons of the | odge. It is
physically inpossible to |ocate any parking spaces on
t he prem ses.

Additionally, the lot is not contiguous to
or separated only by an alley fromthe use to which it
will be accessory. It is physically inpossible to
accommodate parking within 200 feet with or wthout
the alley. Again this presents another exceptional or

practical difficulty since it is inpractical to renove
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the existing structures contiguous to the |odge, and
they do not own any other |lot contiguous to their
property which can be used as accessory parking.

The speci al exception request is not a new
use for the site, and the neighborhood has evolved
around the parking Iot. OP is concerned that the
absence of the lot would present a greater adverse
effect on the use of the neighboring property wth
resulting overflow parking fromthe corridor

The provision of the lot provides a place
for menbers and other patrons to park, thereby
reduci ng parking demand for on-street parking within
t he nei ghbor hood.

Section 214.5 requires that the lot neets
the parking lot provisions of 2303. Based on the
Applicant's submssion, it appears that the lot wll
be paved, fenced, striped, and lit. The property has
been re-striped to acconmobdate 21 spaces and access
w il continue from Vernont Avenue, N W

The site plan submtted indicates that the
lot will be screened from all contiguous residential
property, including the property on the west by a
solid brick wall at least 12 inches thick and 42
i nches hi gh.

The property to the north is not
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contiguous to this |ot; however, we recomend
shrubbery be planted along this property line to
enhance the appearance of the lot in the residential
nei ghbor hood.

Section 214.7 requires accessory parking
spaces shall be so |located and designed that they are
not likely to becone objectionable to adjoining or
nearby property because of noise, traffic, or other
obj ecti onabl e condition. OP recogni zes that there is
a significant anount of opposition to the continued
use of the existing lot by the comunity. The
community would Ilike the property redeveloped as
residential and believes that the current use provides
no benefit to the comunity.

In addition, the comunity has cited
i nstances of nonconpliance of previous BZA orders and
DC law, including the illegal expansion of the lot to
accombdate up to 29 spaces and not the 21 spaces
approved by the Board. The comunity is concerned
that the Applicant has continued to use the |ot
despite the expired order

OP is encouraged that the Applicant has
consi dered its nonconpliance and supports actions to
correct this and bring the existing lot into

conpliance with Section 214.
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W also note that the community's
observation that the lot has been littered at tines.
In addition, at nighttime, the lights from cars
| eaving the lot affect the neighbors in the imediate
vicinity. CP recommends that the Applicant inplenent
a regul ar mai ntenance schedule to rid the lot of trash
and debris, as well as to include a |andscaping
contract to determne the type of shrubbery which may
be able to screen the headlight glare from nei ghboring
property.

Wi |l e OP acknowl edges the community's w sh
for another use for this site, an accessory parking
lot is a use presunmed conpatible within the R4 zone
district, subj ect to speci al exception review
Previous approvals by the Board deened the ot
conpatible with the neighborhood. W believe, in
light of the ongoing commercial revitalization of the
U Street corridor, there wuld be nore traffic
inflicted on the i medi ate surroundi ng nei ghbor hood.

DDOT" s r eport dated July 23, 2002
recormended that the Applicant encourage the use of
public transportation, on-street parking, and use of
nearby available private parking |ot. The Applicant
has submtted that while sone patrons use public

transportation, others use their parking |ot because
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of age, poor health, and lack of available public
transportation during |ater hours. Many | odge events
end after Metro service hours, which do not
accommodat e the nost seni or nenbers.

Qpposition to the continued use of the |ot
has stated that the Applicant has not exhausted other
nmeans of transportation for its patrons or approached
other existing parking lots along the U Street
corridor to rent available spaces. W note also that
ANC and the Westm nster nei ghborhood association have
voted not to support the application, and the
community has been wunsuccessful in its attenpts to
forge a neighborhood agreenent with the Applicant in
terns of the upkeep of the lot.

In conclusion, while the character of the
nei ghbor hood has indeed changed since the parking | ot
was approved and continues to change with the current
revitalization of the U Street corridor and
nei ghborhood districts, we believe the changes w |
encourage nore vehicular and pedestrian traffic to
both commercial and residential areas which abut each
ot her.

CP believes that the parking | ot should be
mai ntained in a manner which enhances the residential

character of the nei ghborhood through mai ntenance and
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i nproved | andscapi ng. W recomend approval of the
subject lot based on the conditions outlined in our
report, which addresses the |andscaping and parking
| ot requirenents of the zoning regul ations.

Thank you.

CHAl RPERSON GRI FFI'S: Thank you very nuch.
Any questions from the Board of the Ofice of
Pl anning and their report? No?

Ckay, does the Applicant have any cross
exam nation of the Ofice of Planning?

MR NUNLEY: No.

CHAl RPERSON GRIFFIS: M. Johnson?

MR JOHNSON: Yes. Ms. Thomas, good
af t er noon.

M5. THOVAS: H, good afternoon.

MR JOHNSON: Since the last order from
BZA, you alluded to sone changes in the area. Do

t hose changes include the fact that that area is now
covered by historic preservation regul ati ons?

M5. THOVAS: To ny know edge, sone of the
area is deened historic. Sone parts of the U Street
corridor, yes.

MR JOHNSON: And in fact, subject to
check, for several blocks on all sides of this

particular parking lot, is part now of the Geater U
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Street Hstoric Preservation District, is it not?

M5. THOVAS: |'m not quite sure of that
because | don't really deal in historic preservation,
but | can check that for you.

MR, JOHNSON: No problem Sonebody el se
will later on. Are you also aware that the Geater
Art Overlay District runs through U Street, including
t he Mason's Lodge?

M5. THOVAS:  Yes.

MR JOHNSON: Ckay. Are you also aware
that since the last tinme the BZA had occasion to give
this exenption and variance, there has been a Metro
stop installed right next door?

M5. THOVAS: That's correct.

MR JOHNSON: Are you also aware that
since then, the house immediately to the north, the
Evans Ti bbs home, has received special designation on
the National H storic Register?

M5. THOVAS: |'m not aware of that, but |
can confirmthat.

MR JOHNSON:  No, that will cone in later.

Thank you.

Then, |ooking at your particular report, a

couple of corrections or things that you mght not

have been aware of when you did it. The report states
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that the lot was illegally expanded to accommodate 29
spaces from21l, is that correct?

M5. THOVAS: Yes. | think the previous
BZA filing had address the 29 or attenpted to address
the 29 spaces, it was illegal, but the application was
subsequent |y anended to just include | ot 827.

MR JOHNSON: That's correct, but just for
your clarification, while they initially asked to
i nclude Lots 825 and 826, that's not what brought them
up from21 to 29. Wat brought themup from?21l to 29,
according to M. EIlington's testinony, that sone
contractor didn't know how to count, that they hired
to put spaces on there.

But in fact, the 19 spaces are all on
exi sting Lot 827.

M5. THOVAS: Onh, | was not aware of that.

MR JOHNSON: Ckay. Your report also
states that the property had been restriped for the 21
spaces. In fact, it has not been restriped, even
according to M. Elington's testinony, it's still
striped for 29.

MB.  THOVAS: Wien we received the
subm ssion, the Applicant informed us that it had bee
restriped, so |I was just going on what the Applicant

i nfornmed us when we had asked for their submttals.
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MR JOHNSON: Thank you. Now, you state

that for the variance under Section 214.3 that it be
within 200 feet of their main |odge. What was your

basis for approving the variance?

CHAI RPERSON  GRI FFI S: Do you have her
report?

MR JOHNSON: | do, and subject to check,
I can give it. Its sounds like it's physically

i npossible to nove the |ot.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. THOWAS. Right.

MR JOHNSON kay, but M. Thonas,
woul dn't that be true of every variance that ever
cones before this Board?

M5. THOVAS: Well, variances speak to the
inpractical nature of a situation. |'mnot sure.

MR JOHNSON.  Ckay.

CHAl RPERSON GRIFFI'S:  H's question is why
woul d that preclude any other application from being
granted if, in fact, the lodge in specific bought
sonmething a thousand feet away and owned it and then
cane to us and their practical difficulty was well,
they can't physically nove that surface parking | ot
any cl oser because it exists where it is.

M5. THOVAS: Well, we |ooked at the fact
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that the lot is a special exception use, presuned
conpatible within that zone as a special exception
use. Wile it wasn't within 200 feet, they could cone
in for a variance under that. The regs did allow for
that, and the fact that it was approved before. Ve
assuned that the physicalities or the probability
hadn't changed as to why they had it before as a
physical --

CHAI RPERSON @RI FFI S: Cay, so it's
| ocation and there is sone standing on the previous
use?

M5. THOVAS: Previous, yes.

CHAlI RPERSON GRI FFI'S:  And owner shi p, okay.

M5. THOVAS: That's right.

CHAl RPERSON GRI FFI'S: M. Johnson?

MR JOHNSON: Ms. Thomas, this is new
since you wote the report, but when we were here on
February 25, the Board decided that | think due to the
Masons' serious nonconpliance --

CHAl RPERSON GRIFFI'S:  Let's not enbel lish

Ask the question.

MR JOHNSON That the Board wll not
consider this a reapplication but rather a new
application for a new use.

CHAl RPERSON GCRI FFI S; This is a stand
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al one application. You know, frankly, 1 don't recall
a lot of conversation about that.

MR JOANSON:  In fact, M. Giffis, it was
your statenent, so |'ve got to refer to your nmenory of
it also, but you indicated when we were talking about
all the various historic probl ens.

CHAl RPERSON GRIFFI'S: | see, right.

MR JOHNSON:. So back to you, M. Thomas
for your basis for 214.3, just for the record, it is
two things. One, the fact that it's physically
inmpossible to nove it, and tw, that it was a
reapplication, if you wll, froma prior existing use.

M5. THOVAS: That was mny under st andi ng.

MR JOHNSON: And that's the only reasons,
correct? Ckay.

M5. THOVAS: One of.

MR JOHNSON: That's the only two reasons
you gave, is that right? That's the only two reasons
you used.

M5,  THOVAS: In ny report, yes. I
addressed what the variance standard would allow as
far as the variance standard would allow, and the fact
that it was a previous use, yes, previously approved
use.

MR JOHNSON: Simlarly, Section 214.4,
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which requires that the |ot be contiguous or only
separated by an alley, you recognize that there are,
subject to check, nine row houses? The African
Anerican Cvil War Mernorial and the Mtro Station
separating these two | ots?

M5. THOVAS:  Yes.

MR JOHNSON: Again, your basis there is
that it's physically inpossible to nove the two
structures, is that correct?

M5. THOVAS: That's correct, or that there
is not another vacant |ot which is owned by the

Applicant that the Applicant can use as a parking |ot.

MR JOHNSON: Vell, in fact, they didn't
show you what they owned, did they? In fact, would
you be -- well, let ne tell you. | think, subject to

check, that the Masons do own --

CHAI RPERSON CGRI FFI S: How about ask the
question? You're cross examning the Ofice of
Pl anni ng.

VR, JOHNSON: Are you aware, M. Thonas
of whether they own any other properties in that area?

M5. THOVAS: No, not relevant to this
case. No, | do not know.

MR JOHNSON: No, but the question is are

you aware of whether they own any property?
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MB. THOVAS: No, | don't know.

MR JOHNSON: Al so, your report that was
witten before February 25 stated that many events,
and again, you were basing this on what the Applicant
told you. Many events at the |odge closed after Metro
service hours, is that correct?

M5. THOVAS: That's what | was told by the
Appl i cant .

MR JOHNSON: In fact, are you aware on
February 25, that M. Ellington said that nost events
close by 10:00, certainly by 11, but never beyond
m dni ght? Do you renenber M. Ellington's testinony?

MR NUNLEY: That's not true, and | don't
believe that he testified to that.

M5. THOVAS: | don't recall.

CHAI RPERSON GRI FFI S: Your objection to
the question? 1Is that your recollection?

M5. THOVAS: | can't recall

CHAl RPERSON GRI FFI'S:  Ckay.

MR, JOHNSON:  You indicated in the report
that there are certain problens with the headlights
and the lack of Ilandscaping around there, and you
suggested to them -- |'m sorry, subject to check, |
have got to refer to you. You suggested that they

pl ant sone shrubbery to prevent the headlight problem
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is that correct?

M5. THOVAS: That's correct.

MR JOHNSON:  But in your final conditions
on page eight of your report, you don't list that as a
condition. |Is that an oversight?

M5. THOVAS: No, that's not an oversight.

| wasn't sure. W |ooked at it as sonething that
could be worked out wth the l|odge and the
nei ghborhood as to what type of |andscaping that they
woul d prefer to address this condition. [|'m not sure
as to if the Board could enforce that. So, that's why
that was left out as a condition.

W did address, | think, in the report
| andscape, as a condition the |andscaping, but not to
t hat extent.

MR, NUNLEY: May | interject that the
zoning regulations require this |andscaping? So, it's
a condition to get a permt. It wll have to be put
in place.

CHAlI RPERSON QR FFI S: What ' s your
obj ection?

MR NUNLEY: I guess it's not an
objection. It's just a point of fact.

CHAl RPERSON GRI FFI'S:  Ckay.

MR JOHNSON: And we take issue with the
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point of fact, but there is no place to raise that
here. So, let ne ask the next question.

Your report states that in finding the
practical exceptional difficulty standard, you were
not able to consider the availability of other off-
street parking because the Mason did not provide you
wth that, is that correct?

MS. THOWAS: Right.

MR JOHNSON: Have you had a chance to
| ook at WNA's Exhi bit Nunber --

MR NUNLEY: | object. What does this
have to do with nmeeting the test for variance?

MR JOHNSON: They use that to mneet your
test for a variance, in fact. So, if M. Thomas coul d
answer the question, | would just ask her now whet her
she has had a chance to review exhibit, and |I'm sorry,
| don't have the exhibit nunber, but it was submtted
five days ago.

M5. THOVAS: Yes, | did |look at that.

CHAI RPERSON (Rl FFI S: The question is is
the Ofice of Planning aware of other alternatives for
off-street parking in the area?

MR JOHNSON: That's the question now,
yes. Are you aware of --

CHAl RPERSON &Rl FFI S: Now because | said
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it or now because that's what you were going to?

MR JOHNSON: Now because it's part of the
record.

CHAI RPERSON  GRI FFI S: | see. No, and
there was discussion on that. Is Ofice of Planning
aware of the parking, off-street parking structures?

M5. THOVAS: W know of sone parking in
the immediate neighborhood, but as to how the

Applicant or if the Applicant approached the --

CHAlI RPERSON  GRI FFI S: Right, let's not
read into the question. Let's answer directly, and
we'll get succinct toit. | nean, the direct question

fromyou is with the know edge of the surrounding off-

street parking, does that change your reconmendati on,

right?

MR, JOHNSON: That was ny next question,
yes.

CHAl RPERSON GRI FFI'S:  Fabul ous. Actual ly,
bundle them all together, and we'll get through this a
| ot qui cker.

MR JOHNSON:  Ckay.

CHAlI RPERSON GRI FFI S: Does it change your
reconmendat i on?

M5. THOVAS: Not at this tine, no.

CHAI RPERSON GRIFFI'S:  Not at this tine?
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M5. THOVAS: No.

MR JOHNSON:  And can you tell us why?

M5. THOVAS: Well, | have no indication as
to whether the Applicant had nade any agreenments with
any other parking facility to use it in lieu of their
parking | ot.

CHAlI RPERSON  GRI FFI S: Dd you have an
opportunity to look at the sites and their adjacency
to the property? Are you famliar enough with the
| ocati on of sone of these?

M5. THOVAS: O one, at |east one of them
yes, one or two.

CHAI RPERSON @RI FFI S: Ckay, and your
analysis in witing your recommendation, did it seem
like that would be an appropriate alternative if, in
fact, an alternative to this site?

MB. THOVAS: If, in fact, the Msons had
approached these facilities to do so, we would
consider that as an alternative. W have no objection
to --

CHAI RPERSON Rl FFI S: Ckay, but [''m
separating action from the Applicant. Just based on
physical location or any other sort of analysis, the
Ofice of Planning would do in putting this case

together, would those neet an appropriate requirenent
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for providing accessory parking in the surrounding
area?

M5. THOVAS: | suggest, yes.

CHAlI RPERSON  GRI FFI S: Ckay, and that's
clearly what you're going to, is you don't know if
there's been |ease negotiations, if there's available
spots or anything. There is sonme testinmony in terns
of conversation about |easing sonme spaces, | know

that, but yours is absent of that kind of detail,

correct?

MS. THOVAS: That's correct.

CHAI RPERSON GRIFFI'S: Al right.

MR JOHNSON. Thank you.

CHAI RPERSON  CGRI FFI S: What else, M.
Johnson?

MR JOHNSON Two other things. In

looking at the accessory parking regulations, 214
overall, is it not true that those regul ations permt,
the primary purpose of them is to permt accessory
parking to a residential owner in Zone 1 through 4, if
they neet the conditions? The question is is that the
primary purpose of then®

M5. THOVAS: The primary purpose of ?

MR JOHNSON: O the 214 accessory parking

regulations, is to permt a residential owner to park
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sonme place other than his or her owmn lot if they neet
t he condi tions under the various subsections of 2147

M5. THOVAS: Let ne just take a |ook at
t hat .

CHAI RPERSON GRI FFI S: Wiile she briefly
| ooks at 214, why don't you tell ne where this is
goi ng? "1l answer that question for you if you'd
l[ike. 1'mnot sure why you need the interpretation of
the regulations fromthe Ofice of Planning.

MR JOHNSON: | would rather have it from
you, in fact. The point is that that's yes, and |
think 214.1 indicates that it is.

Then here we have not a residential owner
asking to park their car in a residential area, but a
commercial property owner saying we can't park it in
our commercial lot. W want to put it in your R1 to
R-5 zones, in your residential lots. Not that -- |I'm
not saying 214 doesn't allow it, but I'm saying that
t he bar should be raised when it's a case |ike that.

CHAI RPERSON GRI FFI S: Ckay, and | thought
you might be going in sone direction |like that. That,
we would get in great difficulty if we followed that
| ogic and based a decision on that interpretation, or
raising a threshold. | think what we will see as the

accessory parking, what has been laid out, that this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

305

is an -- well, | probably won't say that, but | think
that that is in fact noving us nore towards the Zoning
Comm ssion jurisdiction of interpreting and witing
t he regul ati ons.

So, | think you're clearly not needing an
answer from Ofice of Planning on that because | don't
think it would do nuch for you, but you can look to
how we deliberate on this to see if we, in fact,
follow that |ine of thought for 214.

MR JOHNSON: | understand that, and now
"Il nmove on to ny last question for Ms. Thomas. |I'm
referring to the conditions that WA submtted in
their supplenent to opposition to this application,
whi ch happens to be Exhibit No. 50, several weeks ago.
Ms. Thomas, as you know, WNA opposes the parking |ot,
but to the extent that a parking lot will be permtted
her e.

Do you have any objection, does the Ofice
of Planning have any objections to any of the
conditions that we've suggested be incorporated by BZA
in their order?

M5. THOVAS: | have no objection.

MR JOHNSON: Thank you very nuch.

MR PARSONS: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes, sir?
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MR PARSONS: Unfortunately | have anot her

conmi tment and have to leave, but | am also committed
to reviewing the record of the proceedings and | ook
forward to participating in the decision.

CHAI RPERSON (Rl FFI S: Cood. Thank you,
M. Parsons. I would advise the Board that no one
else is allowed to do that, but M. Parsons had given
me that indication early, so |I'll accept his excusing
hinmsel f. The rest of us are here for the duration.

Let's go to t he Depar t ment of
Transportati on. | don't think a representative is
here to present the nmeno. Let ne just check and nake
sure that the Applicant has a copy of the menorandum
fromDDOT, M. Layden. It is Exhibit No. 26. Are you
i n possession of that?

MR, NUNLEY: No, the copy we have --

CHAl RPERSON GRI FFI'S:  Ch, vyes.

MR NUNLEY: It's 24. VW need the
suppl enental , the newest and the nost recent.

CHAI RPERSON (Rl FFI S: W' ve got them all
over the place here. Al right, let nme check the
official record because | now have Exhibit 51 and
Exhibit 26, and you said you have Exhibit 24? Now I
know why they didn't show up. They're putting all

this paperwork in.
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MR NUNLEY: ['mnow privy to Exhibit 51.

CHAI RPERSON GRIFFI'S: 24, 26. 51 Seens to
be the Ilast report which | am taking as the
suppl enent al

MR NUNLEY: 51 Is the nost recent,
February 24.

CHAlI RPERSON GRI FFI S: M. Johnson, do you
have a copy of that?

MR JOHNSON: 51 1 do. [I'Il pass it up.

CHAI RPERSON GRI FFI S: Do we need to pass
it out? Do you have a copy?

MR NUNLEY: | don't have it wth ne, no.

MR JOHNSON:. W were sharing ny copy.

CHAI RPERSON GRI FFI S: | have plenty of
copi es. | don't want any. | just want to nake sure
you guys have it. Al right, since we don't have a

representative to present the present nor to be cross
exam ned, we're all in possession of the sane neno,
Exhibit No. 51. | wll read the followng |ast
paragraph just to sunmari ze.

The revised application mnimzes the
negative inpact from the previous application.
They're proposing only the continued use of the
existing ot wthout any expansion. Based on the site

| ocation, the Applicant should investigate alternative
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nmet hods of bringing visitors, enployees, and staff to

the site and encourage the use of

mass transit.

Accordingly, DDOT has no objection to the application

Thank you. Are there any other attendant

governnment reports outside of the ANC that | am
unaware of ? M/ notes do not indicate any other
submi ssions. Is the Applicant aware of any governnent

report or agencies?

MR, NUNLEY: No, just these two.

CHAlI RPERSON  CGRI FFI S: Very well. M.

Johnson, are you aware of any other subm ssions?

MR JOHNSON: No ot hers.

CHAlI RPERSON GRI FFI S: Very well. Let's

nove on then to the ANC report. ANCl-

ANC representative here? Can you

pl ease?

MR SPALDI NG Good

B. Is there an

cone forward,

af t er noon, M.

Chai r man. M/ nanme is Philip Spalding. | represent

ANC1- B- 02.

CHAl RPERSON GRI FFI'S:  Ckay.

MR SPALDI NG M. Qyot, who had been

speaking, is testifying el sewhere.

CHAl RPERSON &R FFI S: VWll, who's nore

i mportant than we are?

MR SPALDING | won't divul ge that.
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CHAI RPERSON (Rl FFI S: Ckay. Very well.

Do you want to present your report?

MR SPALDI NG I would just refer to the
letters that we have sent to you, and specifically the
nmost recent, which would be 8 February 20083.

CHAI RPERSON  GRI FFI S: Wiich would be
Exhibit No. 48. Is the party and Applicant in
possessi on of that?

MR SPALDI NG He says yes.

CHAl RPERSON GRIFFI'S:  That's good to know.
kay, did you want to present that, or do you want to
stand on the record?

MR SPALDING | will stand on the record.

CHAlI RPERSON  GRI FFI S: Very well. Are
there questions from the Board regarding the ANC s
position and subm ssion as outlined in Exhibit No. 48?

Board nmenbers, questions? Seei ng none and hearing
none, is there cross examnation by the Applicant of
the ANC representative that's here today?

MR NUNLEY: The letter indicates -- |I'm
sorry. | know that tinme is getting away, but bear
w th me a nonent.

CHAl RPERSON GRIFFI'S:  Let nme set the tone.
The last sentence of the ANC letter reads, "ANC1-B

asks the Board to pay particular attention to non-
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contiguous use of R4 land in a designated historic
district and that you Ilisten to the continuing
opposition  of the comunity in the exhibits
presented.” The ANC, to state your position, is in
opposition to this application. |Is that correct?

MR SPALDING That is correct.

MR NUNLEY: When the |odge came before
the ANC the first time, was there a demand, if you
will, nmade by the ANC to gain sone of the parking?

CHAI RPERSON GRIFFI'S: Wit a mnute. Tel
us how that's germane to what we care about ?

MR NUNLEY: Just to show that we felt we
were bei ng held hostage by this ANC

CHAI RPERSON GRI FFI'S:  Ckay.

MR NUNLEY: In another letter that the
ANC sent, they indicated that they would grant
approval, they would vote approval, if we were able to
make sone agreement with Wstmnster, which in ny
opinion, lets nme know that the ANCis really --

MR JOHNSON:  (bj ection to your opinion.

CHAI RPERSON  GRI FFI S: Ckay. Actual |y,
it's a pertinent objection in that you are the
attorney representing, and so we're not actually
supposed to hear testinmony nor opinions from you.

You, in fact, are not necessarily cross exam ned nor
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sworn in here, but you are presenting the testinony
from your client and so are the representative. So,
it is appropriate not to hear your opinion.

| understand the note and the environnent
of which you're setting. I think there can be a
crafted question that mght elicit that from ANC I
would caution you and say let's be brief and then
let's nove on.

MR NUNLEY: Al right.

CHAI RPERSON @RI FFI S: W' ve seen worse.
W' ve seen better. W don't really care. | nean that
in all sincerity in terns of the controversy and the
conflict that go on and go on behind the scenes. | do
not condone it. In fact, | find it very infuriating
that we can have associations and groups that may ask
for t hi ngs wi t hhol di ng their support of an
appl i cation.

I see no difficulty in bargaining on
applications in order to mneke sure that there is
appropriate response to the community and to the
conmunity's needs, but even that, it's hard for us to

be the arbiter of what that is and what it isn't. So,

I'd rather, unless it comes directly to our
jurisdiction, 1'd rather not get involved in it.
MR NUNLEY: Al right then. | have no

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

312

further questions at this point.

CHAl RPERSON GRI FFI' S:  Ckay.

MR ELLINGTON: | think I understand where
you were going, but there is sone provision with the
ANC, the reason why they were even opposing us in the
first place, okay. And the reason they gave was nine
parki ng places. Now, had they got those parking --

CHAl RPERSON  CRI FFI S: Cay. So, an
appropriate question at this point is would the ANC
representative here today elicit why at the begi nning
conversations --

MR ELLINGION: That's what | have here.

CHAI RPERSON  GRI FFI S: Very good. Why
don't you ask the question?

MR ELLI NGTON: Ckay. Wiy did the ANC
M. Quyot, ask for nine parking places, and when he
was turned down, we didn't agree with it, that he
deci ded to oppose us?

MR SPALDING Well, | believe the letter
that you're referring to is Exhibit No. 34, and it
shows that the original vote of the ANC was four in
favor, three opposed, and two abstaining. There were
two conditions placed at that tine.

One was the discussion on the conmunity

bei ng given access to nine parking spaces, as you' ve
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detailed, and the other was that the Masons enter into
a dialogue with Wstm nster Neighborhood Association
about the ongoing use of the ot as a parking |ot.

At a subsequent neeting of the ANC, this
matter was brought up, and neither position had been
addressed by the Masons, and that was in part of the
reason for the ANC s switching their vote to negative
on this request.

CHAl RPERSON GRI FFI'S:  Ckay.

MR ELLI NGTON: Are you aware that the
Masons have, in fact, entered into dialogue wth
Vst m nster?

MR SPALDING | have heard recently that
Westm nster offered a series of possible conditions to
their support of this application, but that that was
turned down by the Prince Hall Masons.

MR ELLI NGTON: Are you aware that the
Prince Hall Masons gave them a counter offer, and that
we are still in the process of trying to work with
that conmunity group?

MR SPALDING That isn't the sense that |
had from the Wstm nster Nei ghborhood Associ ation, but
that would be between the Wstm nster Nei ghborhood
Associ ation and the Prince Hall Masons.

CHAl RPERSON GRIFFI'S:  The point in fact is
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you're aware that there is comunication and dial ogue
between the Applicant and Wstm nster, is that
correct?

MR SPALDI NG | am aware that there is
sonme ongoi ng di al ogue, but that it has been difficult.

CHAI RPERSON GRIFFI'S: (kay. That's all we
need.

MR ELLI NGTON: If the lodge and the
West m nster comunity organi zation are able to cone to
a reasonabl e agreenent, would that change the opinion
of the ANGC 1-B?

MR SPALDI NG Absol utely.

MR ELLINGTON: If that woul d change their
opi nion, then your opposition on noise, lights, and
all the other nine parking places, then that is a nute
subj ect then now?

MR SPALDI NG Can | ask him to rephrase
that question so | can understand it, or can you
interpret that for me, M. Qiffis?

CHAI RPERSON R FFI S: No. | do it too
much.

MR ELLI NGTON: If we conme to an
agreenent, Westminster and the ANC and et cetera, on
some of the things that we tal ked about, then the nine

parking places, the lights, the noise, the rubbers on
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the parking lot then is not relevant anynore, is that

correct?

MR SPALDI NG | still don't understand
his question. |I'msorry.

CHAI RPERSON GRIFFI'S: Ckay. | guess what
we're getting to is -- let's try it one nore tinmne.
Then I'11 take a crack at it.

MR ELLINGTON. M. Chair?

CHAI RPERSON GRI FFI'S: Yes.

MR ELLINGTON:. He have signed in, but he
can ask the question.

MR CCOLLINS: I''m another one of the
representatives of the | odge.

CHAI RPERSON &R FFI S: Can you just
i ntroduce yourself for the record?

MR, COLLINS: Ken Collins, EEOP G oup, 522
T Street, NW

CHAl RPERSON GRI FFI' S:  Ckay.

MR CCOLLI NS: I'm one of t he
representatives also of the Prince Hall Gand Lodge.
The question should state if an agreenent cones
between ANC, WNA, and the Prince Hall Gand Lodge, is
it not true that your conplaints regarding the noise,
the lights, et cetera, will be a nobot point? You're

saying that you will support it --
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MR SPALDI NG | don't wunderstand that

guestion. |I'msorry. Qur letters to you --

MR COLLINS: Ckay, you already said that.

MR SPALDING -- are not specific to the
l[ighting situation, to the shrubbery situation. They
go nore to the use of the | and.

MR COLLINS: Ckay. Well, we seem to be
confusing it. What |'m saying is if we conme to an
agreenent, you said you would support the application
for the Prince Hall Gand Lodge, is that not correct?
lt's in witing. | mean, is that not the contract
that you brought to the Prince Hall G and Lodge?

MR SPALDING The contract that is --

MR COLLINS: Yes or no? That's a yes or

no.

CHAl RPERSON GRI FFI'S:  Actual ly --

MR SPALDI NG Maybe.

CHAI RPERSON CGRI FFI S: Calm down a little
bi t.

MR COLLI NS: | nean, that's a yes or no,
M. Chairman.

CHAl RPERSON (RIFFIS: Well, we're getting
confused here because if there's an agreenent and an
agreenment signed with the ANC and the Westmnster, ny

assunption woul d be that you' ve addressed the problens
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that they've raised. So, what you're asking is if
you have a signed agreenent, don't you renove your
opposition to the application.

Wll, the agreenent is going to renove the
i ssues of opposition is where |'mlooking at it, which
is why | think he's having difficulty answering the
guesti on.

MR CCLLI NS: The ideas wth the
opposition, the question that we're concerned with is
if they get the nine parking spots.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR COLLINS: As well as the authority to
have, say, board power as far as our decisions wth
the parking | ot.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR COLLINS: That's what we consider is
not to say armtwi sting material as far as they get to
decide the outcone of our parking |ot. The parki ng
lot's concerns are throw out the door as |long as they
get --

CHAI RPERSON  CGRI FFI S: | see. You're
trying to elicit the fact of what's really the issue
her e.

MR COLLINS: Exactly.

MR ELLI NGTON: Exactly.
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CHAI RPERSON (Rl FFI S: What's hol ding out?

What are you holding out here? Wy are you opposed?
| don't think you' re going to get that answer.

MR ELLI NGTON:  Under st ood.

MR, SPALDI NG I would just refer to what
we have submtted as witten testinmony to you in our

letters to you.

CHAl RPERSON  QRI FFI S: Now, here's the
guestion | have followwing up wth that cross
exam nat i on. You state ANC-1-B also points to the

fact that the district affected by this case changed
with the adoption of Geater U Street Hstoric
District, and that suitable use of R4 land in the
historic district anplifies in Section 3104 caution
regardi ng adverse effect.

Your point is |ook, the neighborhood and
the character has changed. What in a contract of
agreenment could be nade that would suffice for the
ANC s position that would nake a surface parking |ot
in character? \What's going to change that? Wsat's
the threshold? Wat can the |odge do to appease that
conpl ai nt ?

MR, SPALDI NG That would be a very
difficult threshold at this point.

CHAlI RPERSON GRI FFI S: Ckay. Any ot her
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guestions? No nore?

MR CCOLLI NS: Yes. | apol ogi ze. V' | |
make this brief.

Is it not true that the ANC nmde
all egations that the nenbers caused sone grievous
noi se that inpacted the comunity on nunerous
occasi ons through letters, correspondence?

MR SPALDI NG What is the question? |Is
he asking whether in our letters to the Board we cited
noi se as one of the difficulties?

MR COLLINS: Yes, that is the question.

CHAI RPERSON GRI FFI S: Are you citing a
subm ssion that the ANC nade into the record?

MR COLLINS: They're in the letters
supplied to the BZA Board.

CHAI RPERSON (Rl FFI S: It is? Do you have
an exhibit? It's a lot clearer for me, and frankly,
this is all about getting us information. |If you give
us a cite of what you're trying to elicit from the
person you're cross exam ni ng.

MR SPALDI NG | do see a reference to
noise in Exhibit No. 19 on page two. It says,
"Menbers of the community al so express concern about
additional noise and traffic.”" It was suggested that

there were several parking lots in the conmunity but
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| ocated nore appropriately in comercially zoned --
but the noise is addressed on page two of Exhibit 19.

CHAI RPERSON GRI FFI' S:  kay.

MR COLLINS: So that's a yes. Has any --

MR SPALD NG Excuse ne. The ANC is
referencing the fact that community menbers said that
noi se was an issue.

MR COLLINS: So community nenbers within
t he ANC?

MR SPALDING That is correct.

MR COLLINS: (kay. Therefore, comunity
menbers within the ANC would be consider the ANC, is
t hat not correct?

CHAlI RPERSON GRI FFI S: They' re represented
by their ANC nenbers.

MR CCOLLINS: Exactly.

CHAl RPERSON GRI FFI'S:  Ckay.

MR COLLINS: Have any of the ANC nenbers
or conmunity nenbers contacted the police departnent
regardi ng noi se allegations?

MR SPALDI NG | am unaware of that. I
haven't had any testinony to that.

MR COLLINS: Ckay. V& have no nore
guesti ons.

CHAI RPERSON GRI FFI'S: M. Johnson?
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MR JOHNSON: M. Spalding, WNA, to your

know edge, has never requested nine parking spaces
from the Masons in their negotiations, nor have they
ever requested any, is that correct?

MR, SPALDI NG To ny know edge, the
request for the nine spaces was nmade by the ANC | ast
sunmer .

MR JOHNSON. Ckay, but not by WNA?

MR SPALDING No, not by WNA

MR JOHNSON: Al right. Then you said
t he changi ng nei ghborhood. When did the nei ghborhood
beconme an historic district, if you know?

MR SPALDING It was 1998, | believe.

MR JOHNSON And you reference in your
letter that the property is worth, the subject
property parking lot is worth in excess of $300, 000?

MR SPALDING Yes, | did.

MR JOHANSON:  And | show you what's going
to be introduced here as an exhibit in a nonent, but
is that the tax assessed value as shown by the
Depart ment of Finance and Revenue?

MR SPALDING It is.

MR, JOHNSON: And subject to check, does
this show at least in '94 a value of the tax year of

'94, I'msorry, value of the property at --
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CHAI RPERSON GRIFFI'S: | think you' re about

to hear an objection to this |Iline of cross
exam nati on.

MR COLLI NS: Cbj ect i on. What does this
have to do with anything that he stated previously?

MR JOHNSON. kay. M. Spalding, do you
know t he tax assessed val ue of --

MR COLLI NS: Gbj ect i on. What does that
have to do with anything that he stated before?

CHAI RPERSON CRI FFI S: Vell, he is cross
exam ning some testinony that was put in by the ANC in
terns of evidence of the value of the property. So,
we'll run with it for a brief nonent.

MR JOHNSON: And in that statement, M.
Spalding, are you verifying that that is the tax
assessed val ue of the property?

MR SPALDING As far as | can tell, yes.

CHAI RPERSON  GRI FFI S: Isn"t the nore
appropriate question and the fact that 1'm nore
interested in is how did you land on the figure that
you di d?

MR SPALDI NG Which figure would you
like, M. Giffis?

CHAI RPERSON GRI FFI S: Ch, | don't know

What figure is he tal king about, the 300, 000.
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MR JOHANSON:  In your letter, the 300 plus

t housand.

CHAI RPERSON GRIFFI'S:  And what letter are
we tal ki ng about ?

MR, SPALDI NG If he's referring to the

300, 000, that would be fromthe D.C. gov official tax

CHAI RPERSON GRI FFI'S:  Tax assessnent.

MR SPALDING Right.

CHAI RPERSON GRIFFIS: O the |ot.

MR SPALDI NG  Yes.

CHAl RPERSON GRI FFI'S:  That's easy.

MR JOHNSON  Wth that, | would ask that
| be allowed to submt that as an exhibit also, the
336, 000.

CHAI RPERSON (Rl FFI S: In the presentation
of your case.

MR JOHNSON: Ckay.

CHAI RPERSON (Rl FFI S: How can | accept
testinony in evidence during cross examnation?
You' re supposed to be asking questions of testinony
we've just heard. Let's go. W may, if we hurry this
up, get to that opportunity for you to present your
case.

MR JOHNSON: And hearing those Kkind
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words, | will not ask any further questions.

CHAI RPERSON GRIFFI'S:  |I'm not going to cut
you off. I'"mjust going to direct you to appropriate
and germane questions. |f you have further --

MR JOHNSON: In fact, | have nothing
further.

CHAI RPERSON  GRI FFI S: Ckay, very well.
Any followup questions by the Board at this tinme for
the ANC nenber?  Ckay. W do have quite a bit from
t hem | do appreciate your patience in being down
here this afternoon and being in person for this. [I'm
sure you found joyous event of cross exam nation.
That is all 1 have in ternms of the
subm ssions of governnment reports. |'ve |lost ny neno.
Unl ess staff or Board is aware of any, we can go to
the presentation of -- first of all, let nme see a show
of hands of people that are here attendant to this
application that you have testinony in support of the
application this afternoon -- support of t he
application. One, two, three, four, five, six, seven.
kay. We're going to take five mnutes so
that we can all stretch our legs, and we're going to
conme back, and we're going to start with the testinony
in support. Persons giving testinmony in front of the

Board are allowed three mnutes. W are going to turn
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the tinmer on. ["1l turn the buzzer of, but we're
going to ask that everyone be succinct and give three
mnutes in testinmony as we proceed to this.

After, we will assess in terns of where we
are in time, and we wll then nove on. The next
portion of this would be the presentation of the party
in opposition. Then we wll hear testinony in
opposi tion. Concerns, problens? Yes? M. Nunley,
did you have a question?

MR NUNLEY: No.

CHAl RPERSON GRI FFI'S:  kay.

MR JOINSON: M. Chair, we have a notion

for judgnent which we would like to bring either now

or --
CHAl RPERSON @RI FFI S: Carify what a
nmotion for judgnent is. You want us to rule right
now?
MR JOHNSON: Yes. VW want you to rule
because we think | can argue that you can find -- you

can deny this application wthout hearing anything
from WNA.

CHAlI RPERSON @RI FFI S: Ckay. You have a
nmotion to dismss?

MR JOHNSON: Nothing in witing, no. I

don't call it dismss because |I'm saying |I want to
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give it after the Applicants have provided their case
so that it becones res judicata and it's the |aw of
t he case.

CHAlI RPERSON GRI FFI S: Wy can't that be
the presentation of your case? Wy do we need to take
it up as a notion?

MR JOHNSON: Vll, it can be in the
presentation or it can be at the end. The reality is
if you grant it, we don't need to take the tine to
produce our case, and it's about a six-m nute notion.

CHAlI RPERSON GRI FFI S: Ckay. Cearly it
woul d be advantageous if it was witten. W m ght
utilize our five mnute break and review that. It is
not witten. | will hear the notion when we return.
"Il assess whether we actually entertain it at this
poi nt .

Having been long through the public
hearing, | can tell you the Board is prejudice in one
direction, and that is we hear everything, and then we
throw out that pertinent piece and we keep that that
is pertinent. W always and al nost too rmuch and too
often err on the side of accepting material and
hearing it all.

| cannot inmagine that the Board would be

that noved by a notion at this point to render a
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judgnment and a bench decision on a case like this
based on a notion. So, that being the threshold, good
luck to you. You' ve got five mnutes to prepare it,
and we'll be back.
(Wher eupon, the foregoing natter
went off the record at 5:45 p. m
and went back on the record at

6:00 p.m)
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E-V-EENI-NG SESSI-ON

(6:00 p.m)

CHAl RPERSON  CRI FFI S: ay, | et us
reconvene. W can go right into testinony in support.

Let ne just give sone direction.

MR ELLI NGTON M. Chair, if | would
just for the record, two things. Nunber one, | think
when we first got started, that we were going to hear
from the Ofice of Planning and DDOTI and then hear
from the opposition. Certainly they have gotten
si detracked because we have been questioned on the
same thing that we were questioned before.

CHAI RPERSON GRI FFI'S:  What's the issue?

MR ELLINGTON:. | know it's hindsight. |
just want to be part of the record. It seens |ike we
didn't follow the process. A so --

CHAlI RPERSON GRI FFI'S:  \Whose process?

MR, ELLI NGTON:  Your process.

CHAI RPERSON GRIFFIS:  I'"Il run through the
pr ocess. That is the normal procedure, where the
Applicant's case and wi tnesses.

MR ELLI NGTON:  Yes.

CHAI RPERSON GRI FFI S: W have governnent
reports, the ANC, and then we go into parties and

testinmony in support.
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MR, ELLINGTON: That's correct.

CHAI RPERSON GRIFFI'S:  Parties testinmony in
opposi tion. Then we'll have closing and rebuttal
testinony or rebuttal testinony and cl osing. How are
we noving away fromthat?

MR COLLINS: M. Chairman, at the end of
the 25th neeting, M. Q@yot as well as M. Johnson
finished their cross examnation of the people that
have given their testinony because the beginning of
this neeting was supposed to be DDOT as well as Ofice
of Pl anni ng.

CHAI RPERSON Rl FFI S: You nean your
wi t nesses they cross exam ned?

MR COLLINS: Correct, correct.

CHAI RPERSON (Rl FFI S: Ri ght. I'"'m not
asking for you to call witnesses. |'m asking for the
general public and those coming here to testify as
person. Maybe |'m not understandi ng your concern.

MR ELLI NGTON: But again, they was able
to cross exam ne us again.

MR COLLI NS: This is the second
opportunity.

VMR, ELLI NGTON: It's a second opportunity
for themto question us again, going over sone of the

same things that were brought up on the 25th.
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CHAl RPERSON GRI FFI'S:  Ckay.

MR ELLI NGTON: Just as a mtter of

record.

CHAI RPERSON QR FFI S: Ckay. And you're

indicating that that sonmehow would be prejudicial to

you?
MR COLLINS: W hope not.
MR ELLI NGTON: V¢ don't
second thing, and | am not trying

anything, but 1'd just like for the

that when M. Jackson said that M.

know. But the
to be snart or
record to show

El i ngt on cannot

count, a character assassination, but M. EIlington

can count. | just want to make that a part of the

record.

CHAl RPERSON R FFI S: I didn't hear that

one. So, it didn't sink in with ne,

but I'm glad you

clarified that, but we don't need any rebuttal on it.

Now, there's no issue

-- then | was

m st aken. There's no issue in the process in the
order that we're going now. In which case, | would
like to, and then 1'Il hear from you, M. Johnson

clear you folks from the table. I

want to call wup

four people that wll fill this table. When those
peopl e are done, | want the new people to cone up and
fill the table. W're going to do this very
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expedi tiously.

I will also note that in giving testinony
as a person, you will have three mnutes to give that
t esti nony. I would like you to be self-regulating

If you are finding that you are the third person
saying the same thing, or even the second, | would ask
that you just state that you agree with the previous
t esti nony.

The Board will take into consideration new
i nformati on. It doesn't really matter that nuch if
ten people say it or one person says it. It's the
substance of the facts that we're |ooking for. Wth
that in mnd, 1'd ask if people could start com ng up
at this point.

M. Johnson, | believe |I did give you the
opportunity that we were going to entertain a notion
for judgment. Is it possible for you to succinctly
state your notion at this point?

MR JOHNSON: Even succinctly, it would
t ake six m nutes.

CHAl RPERSON GRIFFI'S:  (Ckay. In that case,
and in ny anticipation of that type of answer, | think
it is absolutely nore appropriate for you to present
that as the presentation of your case. |In fact, if it

goes to the substantive facts of why we cannot decide
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as an approval in this case, it seens to only further
the strength of your own presentation. Are you
amenabl e to that?

MR JOHNSON: Ch, yes.

CHAI RPERSON (RI FFI S: Ckay, very well.
Then let's proceed. Volunteers? This isn't the hard
part. You guys can come up. This is fairly easy.
It's confortable chairs. | saw seven hands. Are we
havi ng seven people testify?

Anybody else giving testinmony in support
of the application this evening? This is the
opportunity. Very well, let's proceed.

MR JORDAN. M/ nane is Aaron Jordan.

CHAl RPERSON GRIFFI'S:  Yes, sir.

MR JORDAN | am the Gand Master for
this vyear. W have, as you know, been in the
conmunity since 1930. W've been at 1000 U Street.
W have always |abored to be exceptional, outstanding
nei ghbor s. W have never heard any conplaints. e
host many conmmunity activities. In fact, this past
weekend, we hosted a blood drive that was given by the
Anerican Red Cross, and we did invite the comunity,
but I don't think anyone fromthe community attended.

W are in the process of keeping the

parking |ot clean. W've hired a naintenance firm
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The fence around the parking lot will be repaired, and
as | stated before, we have never had any fornal
conpl aints. W have never had any conplaints from any

authority that we have been a nuisance in the U Street

comuni ty.
Thank you, sir.
CHAl RPERSON GRI FFI'S:  Thank you very nuch
MR, HOWMARD: Yes, good evening. My nane
is dyde Howard. | would like to add to sone of the

comments that the Grand Master has nmade in that since
this is a free kind of coment period, | want to know
really, has any other parking |ot been asked for nine
par ki ng spaces?

There was a comment nmade on the February
25 hearing wherein M. Quyot stated, we approve the
Grand Lodge's liquor license. That inplies to ne that
if it does not get a favorable decision, that they
wi Il disapprove our liquor license should it cone up
for renewal again. That was the inplication nade by
the statenent from M. Quyot.

W have been on this particular block for
many years. VW have played an integral part in the
comuni ty. Hospital for sick children. The hone for
unwed nothers. W have participated in every respect

within the conmunity, and we have tried our very best
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to be an integral part of the comunity.
To further that effort, we even went to
the point of incurring over a mllion dollars' worth

of repairs to the exterior of the building. There was

talk about us going to another parking |ot. O her
parking lots are not germane to our building. Fi rst
of all, it would require our elderly to walk, to be on

the streets at night at certain tines wth no
protection.

Secondly, there aren't nmany parking lots
that are anenable to the fact of allowing us to park
on their lots because they need their lots in the
evening for other activities, for their clubs, for the
patrons that attend the Lincoln Theater, for the 930
C ub, which has a trenendous crowd. W do not have
the opportunity to use those facilities. The |ot that
we have, though mnimal in a sense, is about the best
effort that can be provided in a situation wherein
that we are snothered with traffic, snothered wth
cars from Maryl and and Virgini a.

The idea that we are shining headlights in
the wndows, that's not true. | have done an
experinment fromthe parking lot fromthe entrance. On
| ow beam it doesn't go any higher than just above the

basement w ndows of the |lady who lives on the corner

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

335

of P Street and Vernont Avenue. | even tried it on
hi gh beam It doesn't even reach the first floor
wi ndows. In order for any car to be shining into

soneone's bedroom it would have to be standing on its

tail, and it's inpossible.
So, I'm sinply saying that a lot of
comments have been nade. A lot of coments are

untrue, and | just want the Board to understand that
this, in a conmmunity which we are being --

CHAl RPERSON GRI FFI'S: Go ahead, finish up

MR HOMNRD: Which we are being crowded,
it's an oasis of parking, and we need oasis because
busi nesses are being licensed that don't have parking
spaces. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you very nuch

M. Nunley, do you have any cross exam nation of the
W t nesses?

MR NUNLEY: No. They're on ny side.

CHAI RPERSON (Rl FFI S: Vell, you didn't
call themas witnesses. GCkay. M. Johnson, any cross
exam nati on questions?

MR JOHNSON:  No.

CHAI RPERSON (Rl FFI S: Very well. Then
let's proceed. Is there anyone else? Last

opportunity to give testinmony this afternoon in
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support. |In support?

M5. HOMRD: I n support.

CHAI RPERSON GRI FFI S: Ckay. This will be
the final and |ast.

M5. HOMRD: Thank you.

CHAlI RPERSON GRI FFI S: So, if anyone else
is thinking, cone forward. Ch, boy, now they're

craw i ng out of the woodwork. Ckay, very well.

MB. HOWARD: | am Marian Howard, and for
the record, | would like you to know that both ny
husband and | have lived in what is now called Shaw

Cordoza Nei ghborhood Area since 1964. W have been
there before the riots, during the riots, and now
after the riots.

CHAlI RPERSON GRI FFI S: And what is your
addr ess?

M5. HOMRD: 2217 13th Street, NW,
bet ween Wand Fl ori da Avenue.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. HOWARD: So, therefore, and | would
also like to let the Board know that there are many
smal | gr oups t hat claim to be comunity
representatives in the area. However, the officially
recogni zed comunity group for the area in which both

the Tenple and | live is the GCentral Northwest
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CGtizens Association of which you have a letter of
record from M. Nornman Wod.

Al so those who have been around for any
length of time, | happen to have been a past president
of that group, and | am also a past vice president of
the Logan CGrcle Community Association. So, | believe
I have been there |ong enough and have seen enough and
been through sone zoning hearings with Logan Grcle to
know how the process works, and it's not just a block
club that represents the comunity.

| thank you for your tine.

CHAI RPERSON Rl FFI S: And vyou're in
support of this application?

M5. HOWARD: | am in support of the
application, yes.

CHAI RPERSON (Rl FFI S: Ckay, and how nany
menbers are in the Central Northwest Citizens
Associ ati on?

M5. HOMNRD: At this juncture, there are
approxi mtely 50 because many of them are up in age,
and this is why. They cannot sit and endure a |ong
BZA heari ng.

CHAI RPERSON &R FFI S: What ' s t he
geographic area for this?

M5. HOWMRD: It runs between Florida
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Avenue on the north probably down to S Street on the
south, 7th to 14th, in that general area for Centra
Northwest. So, therefore, it is a little larger group
than a one block street such as Wstmnster Place,
which incidentally, cannot see the parking lot on
Vernont Avenue from their honmes because it's too far
away .

CHAI RPERSON GRI FFI'S:  Thank you.

M5. HOMRD: Thank you.

CHAI RPERSON (Rl FFI S: Don't go anywhere

If you wouldn't mnd, Ms. Howard, just stay here for a

noment .

M5. HOMRD: Ckay.

CHAl RPERSON GRI FFI'S:  Yes, sir?

MR JACOBS: Yes, ny nanme is Al onzo
Jacobs. M last nane is spelled J-A-COB-S. | ama
nmenber of the Prince Hall famly and a retired

netropolitan police sergeant, having served in this
city for nearly 23 years. 1'd like to speak in favor
of the application, and I'd like to speak in favor of
some of the things that probably could not be entered
as evidence, but there are sone issues.

I can only go back to 1970 when | canme on
the police departnent, but | can tell you that back in

"70, there was a |lot of boarded up buildings, and the
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boarded up buildings were in the area that we're
tal ki ng about. There was a nunber of areas on U
Street that nost people could not safely wal k in.

I was a policeman. | used to police that
area, and | happen to know that by the nere fact of
t he Masons being on the corner of 1000 U Street, that
the crimnals would cone as far as 12th Street and
then they would operate back toward 14th Street. The
Masons have a nunber of people within its famly who
are |law enforcenent officers. W do have sone people
who tend to want to cone and panhandle on that corner
and other areas, but | can assure you that in the late
evening times, because of the presence of these black
suits and the stability that we offer in terns of
security to our own people and to people of the
community, that nost of the panhandling and the other
crimnal acts are done far away from 1000 U Street.

Agai n, I speak in support of t he
application, and also wll submt to you that | cone
from Charles County to participate in the comunity
outreach prograns that the Msons ©provide the
conmuni ty. | cane from an organization called the
Charles County Waldorf Jaycees, another comunity
fraternity or an organization. | left that area to

cone here to work.
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Agai n, I speak in favor of t he
appl i cation.

CHAI RPERSON GRI FFI'S:  Thank you very nuch

| ask you just to remain for a nonent, M. Jacobs,
and we appreciate you taking the tinme and being
patient with us all afternoon, and it's good to hear
from you and all those others that are giving
t esti nony.

M. Nunley, | assune you have no cross
exam nation of the w tnesses?

MR NUNLEY: No.

CHAl RPERSON GRI FFI'S: M. Johnson?

MR JOHNSON. Just a coupl e.

CHAlI RPERSON GRI FFI S: | just need you to
turn on your m crophone al so.

MR, JOHNSON:  Thank you. M. Howard, just
a couple of questions. You were and are a nenber of
Central Northwest G tizens Association?

M5. HOMRD. | have been. | haven't paid
nmy dues for a couple of years, but | know all about
it.

MR JOHNSON. Ckay. So they did not send
you here tonight?

M5. HOMARD: No, they did not, but | am

here on nmy own.
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MR JOHNSON: You' re not representing any

of the menbers there?

M5. HOMRD: Yes, | am M. Norman Wod,
who is physically unable to be here, and who had
submtted a letter for the record.

MR JOHNSON So his letter is in the
record?

M5. HOMRD: Yes, it is.

MR, JOHNSON: And you're not representing
anyone el se?

M5. HOMRD: Yes, nyself.

MR, JOHNSON: Thank you. Ms. Howard,
your husband is a nmenber of the Masons?

M5.  HOMWARD: Yes, and | am an Eastern
Star, and I will volunteer that for you.

MR JOANSON: And Eastern Star al so hol ds
neetings at 1000 U Street?

M5. HOMRD: Yes, we do.

MR JOHNSON: Thank you. WNA,  you
i ndi cated, was one bl ock. Just to let you know, WNA
al so covers T Street, S Street.

M5. HOMNRD: For your information, sir,
the president, Ms. Cdara MNary of the Centra
Northwest Citizens Association, lives on T Street in

t he 900 bl ock.
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MR JCHNSON: Yes, and West m nst er

Nei ghbor hood -- oh, okay. Ms. Howard, Ms. McNary is
di sabl ed, is she not?

M5. HOMRD: Yes, she is.

MR JOHNSON:  She has Al zhei ner's does she
not ?

M5. HOMRD: No, she does not.

MR JOHNSON: Ckay. For point of
clarification, Wstmnster Neighborhood Association
does cover T Street and 9th Street and S Street and
Vernont Avenue, and we are subject, just to clarify,
we are very well aware and we can, many of our
nei ghbors can see and are directly across from the
parking | ot.

CHAlI RPERSON GRI FFI S: He actually neans
that as a question. Are you aware of that?

M5. HOWARD: Since he has said that they
have expanded their boundaries, ny point was and is
that the recognized by the DC Federation of G vic
Associations is Central Northwest and not Westm nster.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. HOMRD: That's ny only point.

CHAI RPERSON GRI FFI S: Ckay, but you don't
contend that other associations or groups --

M5. HOMNRD: No, | said there are others
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in the area, and if they have nenbers who |ive closer,
then | can understand where they could see, yes.

CHAl RPERSON GRI FFI'S:  Ckay. M. Johnson.

MR JOHNSON: Thank you, Ms. Howard. I
have no questi ons.

M. Jacobs, if | mght, you were there in
the 70" s?

MR JACCBS: That is correct.

MR JOHNSON: You saw the vacant
bui | di ngs, the boarded up buil di ngs.

MR JACOBS: The boarded wup buil dings,
yes.

MR JOHNSON: The boarded up buil dings,
including the parking lot, until the Msons canme in
and put it to use.

MR JACOBS: And beautified the corner,
yes.

MR JOHNSON: And beautified the corner.
It's changed a lot, hasn't it?

MR JACOBS: Certainly.

MR JOHNSON. Thank you.

CHAl RPERSON GRI FFI'S:  Ckay, thank you very
much, M. Jacobs. | do appreciate it, as stated.

W are at 6:20 according to the clock in

the hearing room which is probably not official. I
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would like to do this. 1'd like to continue with this
case this evening, as we are all here, and to go the
presentation of your case, M. Johnson. Then we wl]l
have tine for rebuttal and then cl osing.

Unless there is any objection from the
Applicant or the parties, | think it's going to be
better time spent getting through this now, and I am
anticipating that we wll adjourn close to the 7:00
hour .

Are people giving testinony in opposition

here this evening? If | could just see a show of
hands.

MR JOHNSON: | have four witnesses.

CHAI RPERSON (Rl FFI S: You have four

W t nesses?

VR, JOHNSON: Ri ght. I"m sorry, we |ost
one through the day. He couldn't wait. It was his
bi r t hday.

CHAl RPERSON GRI FFI'S:  Attrition.

MR JOHNSON:  Attrition. Three.

CHAl RPERSON GRI FFI'S: Ckay, and you showed
hands. Are you being called as a witness, or are that
you're giving testinony? So three, and two to give
t esti nmony?

MR J OHNSON: No, not me. Thr ee
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wi tnesses. |Is that the question?

CHAI RPERSON GRIFFI'S:  No. Let ne just see
if youre not being called as a witness and you're
presenting testinony as a person. Is there anyone
giving testinony as a person in this case this
eveni ng?

MR JOHNSON:  No.

CHAI RPERSON R FFI S: Ckay. Now, how
woul d you be aware? Maybe people are comng in on
their own to give testinony. Al right, in that case,
ny assessnent of tinme will be fairly accurate. It may
not be precise, depending on the presentation of this
case and the time for cross exam nation of course,
which I can't predict. | would hope that we would be

adj ourning on and around the 7:00 tine.

M. Nunley?

MR NUNLEY: No, that's fine. Just
continue. | just wanted to take ny place.

CHAI RPERSON Rl FFI S: Ckay, very well
t hen. If you wouldn't mnd turning off your

m crophone, as this is M. Johnson's table at this
point. W're ready to roll, M. Johnson.

MR JOHNSON: We would then call M. Tanya
Shand. Good evening, Ms. Shand. For the record, your

nane, address?
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M5.  SHAND: Tanya Shand, 1901 Vernont

Avenue, N W

MR JOHNSON: Wiere is that in
rel ationship to the subject parking |lot?

M5. SHAND: It is on the B side of the
parking | ot across Vernont Avenue.

MR JOHNSON. Directly across?

M5. SHAND: Directly across.

VR, JOHNSON: What's between you and the
parking | ot?

M5. SHAND: A nedian strip and four |anes

MR JOHNSON:  Vernont Avenue?

M5. SHAND: Yes, Vernont Avenue.

MR JOHNSON: Are you a nenber, may | say,
was the Westmnster Neighborhood Association here
after WNA? Are you a nenber?

M5. SHAND: Yes. I''m vice president of

MR JOHNSON: Current vice president?

M5. SHAND: Yes.

MR JOHNSON: Al right, and were you
president |ast year?

M5. SHAND: Yes.

MR JOHNSON: Al  right. How nany
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househol ds i n WNA?

M5. SHAND: Approxi mately 147.

MR JOHNSON: Just briefly, what's WNA do?

M5.  SHAND: WNA does a lot of comunity
activities, plant trees, clean graffiti off the walls.
VW recently renovated the Wstm nster Neighborhood
Associ ation playground. Very active in the comunity.

MR JOHNSON: Are you a Section 501(c)(3)
cor poration?

M5. SHAND: Yes, it is.

MR JOHNSON:  Now, the record here show 68
signatures of residents within a few blocks of the
subj ect property opposing this petition. D d you have
a part to play in obtaining those signatures?

M5. SHAND: Yes, | did.

MR, JOHNSON: And what were those people
representing by signing that?

M5.  SHAND: That they were opposed to
parking on the corner of Vernont and T Street, N W,
i.e., the parking ot in question today.

MR JOHNSON: Are those 68 residents all
WNA nenber s?

MB.  SHAND: Sone were WNA nenbers. Sone
officially went outside our boundary, yes.

MR JOHNSON: kay, but they were all

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

348

within two bl ocks of the parking | ot?

M5. SHAND: Absol utely.

MR JOHNSON: Did you also play a part in
having the Washington Regional Network for Livable
Communities submt a paper to this case, witten
especially about the use of the Mason parking |ot and
the effect on the comunity?

M5.  SHAND: That report was attached to
the CS&A subm ssion, and | thought that that report
was very good in analyzing the inpact of a parking | ot
on a neighborhood, and then | also attached it to
WNA' s submi ssi on

MR JOHNSON:  You nentioned CS&A, is that
Cordoza --

IVB. SHAND: Cor doza, yes, Shaw

Nei ghbor hood Associ ation. That's exactly correct.

MR JOHNSON: Ei ghteen square bl ocks,
correct?

M5. SHAND: Yes.

MR JOHNSON: Al right, and does that
report, which will speak for itself, talk about the

i nefficiencies of surface parking in your area?
M5. SHAND: Yes, it does. It also talks
about the inpact of surface parking |ot and the blight

that it creates when it's not being used in the
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nei ghbor hood.

MR JOHNSON: You live across the street.

Do you see the nenmbers cone and go into the parking

| ot ?
M5. SHAND: Yes.
MR JOHNSON: And are they handi capped?
M5. SHAND: Not that | can visually see
no.

MR JOHNSON: Do you see any of them
unable to walk by their own volition to the | odge?

M5. SHAND: | have seen one or two of them
use canes, but they're wal king, yes.

MR JOHNSON: You heard testinony earlier
that despite the fact that there is no |andscaping to
the east of the parking lot, that there are no
headlights that can go in your w ndows. I's that
correct?

M5. SHAND: Well, when the folks exit that
lot, sonme of them will generally make a U-turn to go
back up Vernont Avenue, and yes indeed, those
headl i ghts, when they make that turn, will shine into
t he English basenment of ny property, yes.

MR JOHNSON:  Ms. Shand, | know you're not
a nechanic, but does the direction of the headlight

depend on the quality of the shocks in the rear and
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other factors affecting how the car is positioned to
t he road?

M5. SHAND: Yes.

MR JOHNSON: Have there been any noise
problens for you with that |ot being used as a parking
| ot ?

M5.  SHAND: Vell, | think generally, and
this is | think nore evident perhaps during the
sumer, but nenbers, after the neeting, which | would
say generally perhaps nmaybe 10:00 or so do congregate
outside talking after the neeting, and that does
infiltrate noise into the properties, and ny property,
yes.

MR JOHNSON: Ms. Loretta Johnson
submtted an affidavit to this Board. She |ives next
door to you.

M5. SHAND: That's correct.

MR JOHNSON: The rear of her house
ext ends beyond your house?

M5. SHAND: Yes, it does.

MR JOHNSON: She has w ndows, bedroom
wi ndows, that |ook directly onto the parking |ot?

M5. SHAND: Yes, she does.

MR JOHNSON. Have you read her affidavit?

M5. SHAND: Yes, | have.
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MR JOHNSON: Do you have problens wth

t he noise com ng through the w ndows whether they are
open or closed, as Ms. Johnson does?

M5. SHAND: Yes. Ms. Johnson is, before |
nmoved into the neighborhood, M. Johnson Kkind of
informed me of some of the issues that were involved
in living at this particular corner, and one of those
t hi ngs she advised ne of was the noise of the nenbers
congregating after the neeting by the parking | ot.

MR JOHNSON: And that's about 10:00 at

ni ght ?
M5. SHAND: Wen they're exiting, yes.
MR JOHNSON. And it ends about how | ong?
M5. SHAND: | don't know. | guess it kind
of depends. It could range anywhere from five, ten

m nutes to maybe 20.

MR JOHNSON: Ckay, but it's generally
done before 11:007?

M5. SHAND: Yes, | would say so.

VR, JOHNSON: Have you ever heard anybody
over there, have you ever seen anybody over there
after m dnight?

M5. SHAND: No.

MR JOHNSON. Are you trying to tell this

Board that the Masons are bunch of excessively noisy
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peopl e, are loud, and do they yell and screan?
M5. SHAND: No, | don't think that at all.
| wouldn't say that. | think that as nost people do
when you are leaving a neeting and you kind of have
official business is over and you' re kind of walKking
to the sane location, that you have a tendency to
congregate and talk. Wuld | say that they're
scream ng and yel ling, no.

MR JOHNSON: How many feet is your front
yard fromthe street?

M5. SHAND: Ch, 25. It's right on the
-- right off the sidewal k.

MR JOHNSON.  About four or five steps?

M5. SHAND: Yes.

MR JOHNSON: Are nost of the houses in
the area that close to the street?

M5. SHAND: Yes.

MR JOHNSON: The traffic expert testified
that there's only one entrance to the parking |ot and
you reach it from going south on Vernont and taking a
right into the parking |ot. Is that what all the
drivers do?

M5. SHAND: No, they do not.

MR JOHNSON:. Wiat do they do?

M5.  SHAND: They enter the parking |ot
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fromthe southbound | ane of Vernont Avenue.

MR JOHNSON:  You nean they're going north
in a southbound | ane?

MS. SHAND: That's correct.

VR, JOHNSON Al right, and how do they
get into the southbound |ane? Wen do they get into
t he sout hbound | ane?

M5.  SHAND: As they approach T Street,
t hey nove over the southbound | ane and enter that way.

MR JOHNSON: At the intersection of T
Street?

M5. SHAND: That's correct.

MR JOHNSON:  So roughly 78 feet according
to the traffic report study?

MS. SHAND: That's correct.

MR JOHNSON: Did you discuss that wth
t he Masons?

M5. SHAND: Yes, in recent weeks, |'ve had
an opportunity to discuss that wth the Msons.

VR JOHNSON: Have you or they nade any
suggestions of how that can be sol ved?

M5. SHAND: | believe at the |ast hearing,
they testified that they were going to put up a sign
and get police involvenent in trying to prohibit that

behavi or .
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VR. JOHNSON: The parking |ot has

si dewal ks all al ong Vernont Avenue, correct?

MS. SHAND: That's correct.

MR JOHNSON: And all along T Street?

M5. SHAND: That's correct.

MR JOHNSON: Wen it snows, do they
renmove their snow in a pronpt manner?

M5. SHAND: Pronpt, no.

MR JOHNSON Subject to check, the
regulations in D.C. say you nmust renove your Ssnow
within eight hours --

CHAlI RPERSON GRI FFI S: O course, they're
not regul ations that we have any jurisdiction over.

MR JOHNSON That's true, and if the
Board doesn't want to hear it. I["m just trying to
explain what pronpt is and what reasonable is. The
regul ations sound to ne |ike a reasonabl e net hod.

Let me ask Ms. Shand, if you know, M.
Shand, do the regulations require that the snow be
shoveled from the sidewalk within eight hours after
t he snow ends?

M5. SHAND: Yes.

MR JOHNSON: And do the Masons shovel
their snow within that tine period?

M5. SHAND: No.
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MR JOHNSON: Vell, let's take the | ast

sSNnow as an exaerI e.

CHAI RPERSON CGRI FFI S: Ckay. W have her

t esti nony. She says no. | nmean, that's what we
under st and. Exploring it further is going to be
fairly absurd. |If you want to tal k about regul ations

that are zoning regulations and nonconpliance there,
that may be nore appropriate to what we have to | ook
at . | think the Board is understanding in terns of
establishing your point of timely performance on the
parking | ot.

MR, JOHNSON: They do. | have a different
poi nt about that, if | may, and it's very quick.

CHAI RPERSON GRI FFI'S:  Ckay.

MR JOHNSON: Dd they renove their snow
on the parking lot at sonme point?

M5. SHAND: Yes, they did.

MR JOHNSON: And at the tine, did they
renove the snow off the sidewal k?

M5. SHAND: No, they did not.

MR JOHNSON: Al right. So, they took
care of the parking |lot but not the sidewal k?

M5. SHAND: That is correct.

MR JOHNSON. Let nme ask you anot her way.

They took care of the parking lot but they did not
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take care of the comunity?

M5. SHAND: Yes, | guess you could say
t hat .

MR JOHNSON: If this Board denies their
exception, all these Msons are going to put into
their cars to the extent that they take their cars and
not use the subway, on the street.

MS. SHAND: That's correct.

MR JOHNSON: Does that bother you?

M5. SHAND: Wll, | would say that there
cones, as | think the person that testified that did

the traffic study, there is a certain anount of street

parking, and | don't have -- | have to park on the
street. | don't have off street parKking. So, at a
certain hour, there's saturation of parking. You

can't park there period, whether there's 20 additional
streets. To me, personally, it doesn't nmake a
difference because all the parking is taken at a
certain point, period.

Gven the fact that we Ilive in the U
Street area, | would rather see something that's nore
useful over there than saying that it's going to be
par ki ng because we have a parking problem period, and
it's 21 parking spaces. So, if | get honme at --

general |y what woul d happen is that one would get hone
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maybe, let's say if it's 8:30 to 9:00, there's no
parking, and basically you park wherever, and then at
10: 30, then you cone and try and pull your car closer
to your house.

So, at you know, 8:30, 9:00 there's not
parki ng period, whether there's an additional 20 nore
cars on the street or not.

MR JOHNSON: Do you have a car?

M5. SHAND: Yes, | do.

MR JOHNSON: Do you have off street
par ki ng?

CHAI RPERSON  GRI FFI S: She said she
doesn't.

M5. SHAND: No.

MR JOHNSON: Ckay. The Masons testified
they have a guard shack by the parking lot. Have you
noti ced when the guard is there?

M5. SHAND: Yes, | do.

MR JOHNSON: And can you tell the board
roughly when they are not there?

M5.  SHAND: The security guard is there
generally |1 would say between six and nmaybe 9: 30,
10: 00, Monday through Friday. | don't believe that
he's there on Saturdays.

MR JOHNSON: Do they have gates on the
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mai n entrance?

M5. SHAND: Yes, they do.

MR JOHNSON: Do they close thenf

M5. SHAND: Sonetinmes yes, sonetinmes no.
MR JOHANSON:  More often than not?

M5.  SHAND: | would say nore often,

t hey' re open.

MR JOHNSON:. Ckay. Do they lock it when
they close it?

M5. SHAND: Yes, | think they have a chain
l'ink type of nechani sm

MR JOHNSON: Now, they have a gate in
addition on the north side of their property, is that
correct?

M5. SHAND: Yes.

MR JOHNSON: Is that gate operabl e?

M5. SHAND: It's a fence. | think there's
an opening init.

MR JOHANSON:  There's an opening in it?

M5. SHAND: Yes.

MR JOHNSON: Is there a honel ess person
sl eeping on that lot?

M5.  SHAND: There is a gentleman that
sleeps on that lot. | presune that he's honel ess.

MR JOHNSON. Every night?
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M5. SHAND: No, not every night.

MR JOHNSON:  How of ten?

M5.  SHAND: Qccasional | y. | don't know
what determnes when he decides to sleep out there,
but you know, | couldn't say exactly how often that
is, but I don't -- | mean, you can go out there on
any, you know, particularly in the warner nonths, and
you can see him sl eeping out there.

MR JOHNSON If the parking lot 1is
approved by the Board, WA has submtted sone
conditions in their supplenental opposition, which is
Exhibit No. 49. Those conditions include sonme tine
tables, and they also include a WNA coordi nator. Wo
woul d |i kely be that WNA coordinator at this point?

M5. SHAND: | woul d.

MR JOHNSON: Al right. Wiy does this
parking lot, why do the Masons need conditions over
and above what's spelled out in the regul ati ons?

M5. SHAND: Well, | think there's a little
hi storical perspective that's needed, | think a couple
of points.

First, when | first started renovating ny
property, and | think it was the year that WNA got a
grant to renovate its playground and when | think the

Masons also got a grant to work on their property, |
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didn't know that it was necessarily for their
building, but 1 just went out on a l|inb, presumng
that | would be eventually nmoving into ny property.

CGot there, researched, got their nunber
and called, | believe a M. Kerney, to say this was
three or so years ago, to say, you know, if you have a
grant, could you please plant sone flowers and kind of
dress up the parking lot a little bit. O course, at
that tinme, | had no idea that that was a requirenent.

So, that was three years ago.

I al so, in researching the Mason's
application that they submtted earlier |last year, had
called dowmn to the Zoning Board, called here, and
spoke with a woman. She was an inspector, and
unfortunately | don't have her name with nme, but she
did not know | was inquiring just to say that, you
know, I wanted to know a little bit about the parking
| ot across the street.

She informed nme that she had been out
there a year prior. So, that would nmake this 2001
and that she had talked to the Masons about the fact
t hat they were not adhering to the zoning
requirenents, and that here | amcalling a year |ater
and that she was upset that no action had been taken

by the Masons to correct that.
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Now, at that point, she also said that she
had -- so, | asked her of course why she hadn't issued

a ticket or sonmething like that, and she said that

well, she really was trying to work with themin being
conpl i ant. | said well, can't you give them a ticket
now, and she said well, now that they've submtted the

application, she could not do that because | guess by
submtting an application, that sonmehow neans that
you're trying to work to rectify the situation.

The other instance was a situation when
the Masons purchased the two additional lots, they
automatically started parking on the grassy lot. Just
they purchased it, and they started parking on the
grassy lot. Now, whether or not neighbors called the
Masons specifically | cannot say, but certainly lots
of calls went to the ANC Comm ssioner, to Jim G aham s
office, to Scott Ponmeroy, who was at that time the
president of the CS&A to say how can you just acquire
two lots and just kind of autonatically be parking on
these two lots in a historic district nonethel ess.

So, it took sonme time, but | would say
several nonths later, the Masons stopped parking on
that grassy |lot. So, that's an indication to ne.
Those are just sone exanples that there needs to be

some strict criteria as to when things get done, how
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t hey get done, because precedent has shown us, even if
you |l ook at this one year tine frame, that we' ve been
deal i ng on sone of these issues with the parking lot.

You would think that the parking |ot has
gotten the highest scrutiny in the |ast year, and |
think the shrubs that they planted were just two weeks
before Christmas. Qur first dialogue wth the
organi zation was, you know, a week before the |ast
Zoning board hearing. So, it seens like to ne | think
we do have a dialogue now, but still it's clear that
there needs to be sone strict parameters and a tine
[imt on when this parking lot is operated in terns of
you know, five years versus two years, and naking sure
t hat sone deadlines are nandated so that we can insure
that sonme of these things are going to get done.

MR JOHNSON: Are the conditions of the
WNA request of the type that can be enforced? Are
t hey specifically enforceabl e?

M5.  SHAND: Yes, | think that they are
enf or ceabl e.

MR JOHNSON: Ms. Shand, you nentioned
t hat the Masons obtained a grant a few years ago.

M5. SHAND: Yes.

MR JOHNSON: Was that the grant for the

exterior of their building?
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M5. SHAND: | have been, in going through

neetings, | understand that that's what it was for.

MR JOANSON: And how much was that for,
if you renmenber?

MB. SHAND: | believe, again, from the
Masons, | believe it's $300, 000.

MR JOHNSON: 300, 000.

M5. SHAND: That's what they said.

MR JOHNSON: Was any of that spent, to
your know edge, on approving the appearance of the
parking | ot?

M5. SHAND: No, not that | can tell.

MR JOHNSON: Anything else you want to
say?

M5. SHAND: No, | think that WNA has put a
good forth effort, put an effort forward to try and at
| east honestly say what sonme of our concerns are.
That parking lot certainly is not sonething that is a
benefit to the comunity as it is. | don't know that
the Msons -- you know, what's interesting, it
occurred to me a couple of weeks ago, how often does
any one |odge nenber use that parking lot? I was
under the inpression, and they can correct ne, that
nost of the nenbers will conme maybe once a nonth or

twice a nonth to the parking |ot.
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So, therefore, if it's not sonething where
they' re using, you know, someone's com ng every single
day, then if there is a parking facility that's cl ose,
the cumulative effect to us, is the concerns that
we've raised on a daily basis. But for a nenber
comng, if they're comng once or twice a nonth, even
if you want to consider elderly fol ks or handi capped
folks, that's a once or twice a nonth that they may
have to walk another block or two from sone other
parking facility that may be in the comercial
district or a better situated nei ghborhood.

So, | think giving all of those things
that the parking lot should no |onger be used as a
parking ot at that corner.

MR JOHNSON:  Was your house |ivable when
you bought it?

M5. SHAND: No.

MR JOHNSON: Was the Geater U Street
H storical Preservation District in effect when you
bought your house?

M5. SHAND: No.

MR JOHINSON: Did you have to conply with
any historic or architectural exterior requirenments
when you built your house?

M5. SHAND: No.
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MR JOHNSON:  Whul d you describe what you

did to your house when you made it |ivable?

M5. SHAND: \Well, there were a nunber of
factors. | thought it was a beautiful structure. I
researched the nei ghborhood before | noved there. I
spent many hours in Martin Luther King Library,

researched the history, and decided this was a place

that | wanted to be, and one could see the structure
that | purchased, though vacant for 20 years, was a
beauti ful buil ding. | felt that once restored, it

would fit nicely into the nei ghborhood.

I had sonme problens with a bad contractor
who nessed up the house conpletely, tore down a | ot of
stuff, but | put it back the way it was because | felt
that that was what the nei ghborhood deserved. At that
point, | could have gone sonewhere else, but in
essence, | amnot placing a burden on anyone el se that
I did not place on nyself, just in terns of the
aest hetics of the nei ghborhood.

MR JOHNSON | show you what's been
introduced into the Board as part of WNA' s opposition

to the application and ask you to describe the photo

before, but before you start, M. Chair, may |, this
very wide angle photo will be referred to a nunber of
times. May | present five copies to submt to the
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Board while we're discussing it.

CHAI RPERSON GRIFFI'S:  We have this. This
is the three streets, T, Vernont, and 10th, cone
together at the intersection where Lots 800 and 8247

M5. SHAND: Yes, that's correct, yes.

MR JOHNSON: Yes. VW're going to have
the author of that nmulti-part photo, believe it or
not, testify in a few nonents.

Ms. Shand, is your house shown in that
pi cture?

M5. SHAND: Yes, it is.

VR, JOHNSON: Could you describe for the
Board whi ch house is yours?

M5.  SHAND: It's the first house to the
left.

VR, JOHNSON: Al right. That house was
sinply four walls that were only two stories high when
you bought it, is that right?

V5. SHAND: No, when | bought it, it had
the roof and everything on it, but then it was
denvol i shed, unfortunately.

MR JOHNSON: Ckay. When you' ve been
talking with the Masons, either for yourself or on
behal f of WNA, have you ever required nine or any

ot her nunber of parking spaces from them either for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

367

yoursel f or for anybody el se?

M5. SHAND: Ch, no, absolutely. When
Lawence Quyot nmade that offer, | was conpletely
furious because we had just -- | had just presented to
them at this point on behalf of nyself because | had
only learned of the petition the day before, the
Wednesday. | was infuriated because | had presented
that the parking lot was illegal. So, why would the
nei ghbors want to park on a parking lot that was
illegal was beyond nme, ny conprehensi on, nonethel ess.

So, nonet hel ess, Lawence Guyot nade that
of fer. He | ooked to the attorney that they had, the
Masons had representing them at that time, and they
did indeed agree, at the very mninum to neet wth
t he nei ghborhood to talk about the possibility of the
ni ne spaces on the parking |ot.

Clearly based on that position, if they
had net with us, we wouldn't even be tal king about the
nine spaces | don't think because that's not what we
want ed. So, it would have been a nute issue, but at
| east they would have been able to say they met wth
us and tried to work sonmething out, in which case I
think they probably would have gotten the ANC -- |
t hi nk what Lawence GQuyot and like | said, | was very

upset about it. | waited two hours until the neeting
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was over to convey ny disappointnent that the nenbers
t hat supported that agreenent had voted positively for
it, but I think what he was trying to do was try to
have us have a dial ogue and conme on sone kind of way
where it could be a win-win situation. | thought that
was a wn-lose, quite frankly, but it was never
pursued by the Masons, so it was a nute point.

MR JOHNSON: Since you' ve been talKking
with the Msons, subject to check, | think you said
roughly February 20 or so, is that right?

M5. SHAND: Yes.

MR JOHNSON: In those three weeks, what
is, and I'm asking you this question because the Board
nmust consider you as a WNA coordinator. How has your

rel ationship with them been?

M5. SHAND: | think to sone extent, | w sh
we had spoken earlier. | don't know if we would have
cone to agreenment, but certainly | think that the

i ndi vidual nenbers that |'ve spoken to are interested
in working with the comunity. | think that they see
us now as, you know, not really trying to nitpick.

think everything in our docunents are factual. e
live there, and | think that they have indicated a
willingness to work wth the comunity on other

conmunity activities.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

369
So, | think individually they probably can

relate to sone of our concerns just in ternms of naybe
trying to see if they lived in the neighborhood, but
at the same tinme, they're an organization that
generally neets once a week. Though they may say that
sonme of their neighbors live in D.C., nost of the cars
that cone are from Maryland, perhaps some from
Vi rgini a.

So, | don't know. For exanple, | lived in
Virginia when | was renovating ny property. It took
an enornmous anount of effort to renenber that when it
snowed, | called soneone in the comunity to nake sure
that the snow was shovel ed, to make sure in the sumer
that the grass was cut. It's hard because you don't
live there, but | had to keep that in the forefront of

nmy m nd because there were people that lived there.

So, | think it's difficult for them to
maybe -- and plus, the property is a block away from
their lodge. So, | think it's difficult to relate on

a very personal level in terns of the organization
itself kind of relating to what 1'm talking about
because they're not there. They cone, yes, perhaps
once a nonth to park there, once or twice a nonth to
park there, but they don't see that every day. They

don't see when it's, you know, just enpty and there's
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not hing there. That's not sonething that they can
relate to.

So, | think that, you know, |'ve spoken to
them on nunmerous occasions. Since they' ve nade
contact with us, we've had | think good general

conversations outside of the parking lot issue, but I
don't wunderstand how an organization that generally
will neet, and | think it's their | odge. They have
| odge neetings, so these folks just cone for their
| odge neeti ngs. They're |like designated, |ike you
have | guess like the first Mnday or the first
Tuesday and that's how they cone to neet.

How they can really actually maintain it
at such a level when you know, it's primarily a soci al
organi zation. Yes, they do community activities, but
that's the crux, you know, that's what they are.

CHAl RPERSON GRI FFI'S:  Ckay.

MR JOHNSON: Ms. Shand, thank you. No
nore questi ons.

CHAI RPERSON (R FFI S: I'"'m going to go
through all the wtnesses, and then we're going to do
Cross exam nati on.

MR, JOHNSON: Ckay. Just let ne inform
the Board, that was by far our |ongest wtness.

CHAI RPERSON GRI FFI' S:  Ckay.
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MR JOHANSON: M. Baxter, please, Chuck

Baxt er . Good evening, M. Baxter. For the record,

your name and address?

MR BAXTER ' m Chuck Baxter. I live on
Westm nster Street. |'ve been there for about 10
years. I"'m the past president of Wstmnster

Nei ghbor hood Associ ati on.

MR JOHNSON: Past president. How | ong
were you president?

MR BAXTER I was president for about
five years, | guess, from about '95 until two years
ago when Tanya becane president.

MR JOHNSON: Do you take the -- do you

have a car?

2

BAXTER: No, | don't have a car.

2

JOHNSON: Do you take the Metro from

time to tine?

MR BAXTER | do take the Metro.

MR JOHNSON:  The U Street Metro?

MR BAXTER  Yes.

MR JOHNSON: Do you wal k by the parking
| ot often?

MR BAXTER Two or three tinmes a week.

MR JOHNSON: Ckay. Now, you caused to be
submtted Exhibit No. -- I'm sorry, | can't give you
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the exhibit nunber, but it was submtted a week ago,
and it is titled --

CHAl RPERSON GRI FFI'S:  Exhibit 62.

MR JOHNSON:  That's the Metro hours? 63,
I"msorry, | believe it is.

CHAI RPERSON Rl FFI S No, 62 wth the
Metrorail .

MR JOHNSON: Yes, and M. Baxter, if |
could show that you to you very quickly, could you
tell the Board very quickly, what time during the week
does the last Metro train pull out of that Metro
station?

MR BAXTER The last Metro train |eaves
the Cordoza Shaw Metro Station going towards Branch
Avenue at ten mnutes before mdnight and going
towards Greenbelt at 21 mnutes past mdnight on nost
days. On Fridays and Saturdays, it |eaves two hours
| ater than those tines.

MR JOHNSON Al right, and does Metro
have handi capped access?

MR BAXTER  Yes.

MR JOHNSON: How does it help you if
Metro -- if the Masons will use Metro?

MR BAXTER  How does it help ne?

MR JOHNSON: Yes.
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VR. BAXTER: Vel |, it inproves the

anbi ance of the neighborhood not to have all this
traffic comng into it. | think that's the main
benefit of using Metro. W cut down on pollution, cut
down on the parking problens that the nei ghbors have,
and it's just a safer place to be wthout all that
traffic.

MR JOHNSON: Vell, in that regard, WA
submtted a study of parking options in the vicinity,
Exhibit No. 62 | think this tine. Can you tell the
Board about that?

MR BAXTER Yes. I last week, | went
around during the day to see what parking or potential
parking mght be available to the Masons. I think
that last tine, M. Ellington already said that they
were talking to the D.C. Housing Agency, which has 50
spots avail abl e.

Vell, there's a few other parking lots in
t he area. A half a block on up 9th Street from the
D.C. Housing finances the --

MR JOHNSON: |'"m sorry to cut you off,
M. Baxter, but take us back to the HFA, you called
it. What was the address?

MR BAXTER It's at 1815 Fl orida Avenue.

MR JOHNSON: Al right, 815?
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MR BAXTER 815, Yes.

MR JOHNSON:  And how far is that fromthe
Masons at 1000 U Street?

MR BAXTER It's about two bl ocks.

MR JOHNSON: Al right. And do you have
any personal know edge from talking with anybody wth
t he managenent people there as to whether they would
have eveni ng parki ng avail abl e?

MR BAXTER It's ny understanding that
they were agreeable to consider a proposal from the
Masons to use their parking.

MR JOHNSON Wll, you say they have 90
avai | abl e spots. How many would be available at
night, if you know?

MR BAXTER Fifty.

VR. JOHNSON: Fifty, and your
understanding is that they would be willing to lend --
they don't use them now, do they?

MR BAXTER They don't use themat night.

MR JOHNSON: Ckay. ['"m sorry, you nmay
continue with your study.

MR BAXTER Al right. Half a block down
9th Street is a lot that Howard University owns, and
the 930 Cdub sublets it. | talked to the parking

attendant there, and he said that it's open to the
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public. The Masons would be wel cone there. They can
cone in as early as 6:00, and the |ot stays open, as
far as | know, all night.

There's another lot on 9-1/2 Street and U,
which is governnment owned, and it's about 18 spaces, |
bel i eve. | don't know who one would talk to about
that, if it would be available for comunity use.

More interesting, for handicapped people
for the Masons, | think it would behoove themto talk
to M. Lee, who has the flower shop right next door to
t he Masonic Tenple. He's indicated that he has nine
spaces that he would be willing to consider a proposal
from the Masons to allow them to use it at night
Ni ne spaces which are right across the alley. There
is even pedestrian access into the alley, and they'd
only have to trot across to the back door of the
Masoni ¢ Tenpl e.

MR JOHNSON:  In fact, Lee's Flowers, that
parking lot is closer than their own parking |ot.

MR BAXTER  That's true.

MR JOHNSON: And they can use it up to
what hours?

MR BAXTER | think he said after five.

MR JOHNSON:  Yes.

MR BAXTER Further on, there's on 11th
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Street, the Industrial Bank has a lot that's about 25

spaces, | think, and | don't believe they use it at
ni ght . Now, whether it would be available | don't
know.

The sane for t he Public Vel fare
Foundation, has a lot behind their building. | don't
know if they use it at night. There's a conmmerci al
ot across the street on 12th Street which may be
avai |l abl e.

If you go on further to 14th Street, 14th
and V, there are two commercial lots which | talked to
the attendants there, and they are available. One of
t hem even has nonthly rates for negotiation.

So, there are other lots in the area that
they could, in ny opinion, investigate, not the |east
of which may be the Reeves Center, which has a |arge
par ki ng gar age.

MR JOHNSON: Thank you. The photo that
we're talking about that's before the Board, did you
make that photo?

MR BAXTER | did.

MR JOHNSON:. How nmany photos, or is that
a w de angl e phot 0?

MR BAXTER No, this is a conposite

picture of snapshots that | took standing at the
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t he

this

conposite panoramc photo so that one can see the

whol e nei ghborhood from the vantage point of

parking lot itself.

t he

MR JOHNSON: Vell then |I've got to ask

you, M. Baxter, if a picture is worth a thousand

wor ds, how many thousand words do we have here?
MR, BAXTER There's about seven pic

there, so you do the math.

tures

MR JOHNSON: Is that the view from the

parking lot itself?

MR BAXTER Yes, it is.

MR JCOHNSON: Are all of
architecturally strong significant structures -
you can see themfromthe parking |lot, can you se
parking ot fromeach one of those structures?

MR BAXTER Vell, | think that

sense that you could, yes.

t hose

- if

e the

makes

MR JOHNSON: The Geater At Overlay
District is something that's in addition to the
hi storic preservation, is that correct?

MR, BAXTER | believe it's a separate
t hi ng, yes.

MR JOHNSON:. And that, the |odge at 1000
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U Street is covered by the Arts Overlay District?

MR BAXTER Yes, it is.

MR JOHNSON: Al right. Subject to
check, is the purpose of the Arts Overlay District to
require use that encourages pedestrian activity?

MR BAXTER | believe that's one of the
pur poses of that arts overl ay.

MR JOHNSON: And is another purpose to
expand the area's housi ng supply?

MR BAXTER  Yes.

MR JOHNSON:  Now, in addition, since the
last tine the Board has had occasion to -- |'m sorry,
let me save that for the other witness.

Are there any trash problens with this
parking lot?

MR BAXTER There's litter on the
streets, and there has been litter inside of the
parking lot. There used to be a recycle bin in there
that was constantly full and never enpti ed.

MR JOHNSON: A recycle bin?

MR BAXTER Yes, but --

MR JOHNSON: Do we have any trash cans in
the parking |ot?

MR BAXTER No, there are no trash cans

in the parking |ot.
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MR JOHNSON: Have you noticed trash

within the | ot where they park?

MR BAXTER | have.

MR JOHNSON: Have you noticed trash in
t he sides where they don't park?

MR BAXTER  Yes.

MR JOHNSON: Have you noticed trash on
the sidewal k fromthe parking ot going up 265 feet or
so to the | odge?

MR BAXTER  Well, yes, there's litter on
the sidewal k all the way up to U Street.

MR, JOHNSON: Has anybody ever dunped t hat

recycling bin that was left in the parking lot?

MR BAXTER | don't think so.
MR JOHNSON: Vell, | nust ask you, M.
Baxter, because this is your specialty. Is there any

graffiti on the wall?

MR BAXTER  There is graffiti on the wall
to the west, which is also a building owed by the
Masons. | think it was put on there fairly recently,
maybe around the time that we had the big snow in
February. Normally, there's not a lot of graffiti on
that building except there is graffiti frequently on
t he sidewal k outside at the corner and the control box

for the lights.
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MR JOHNSON: At the control box for the

lights is on the sidewalk that's directly in front of
the parking | ot?

MR BAXTER It's at the corner there.
It's on the T Street side of the side of the parking
| ot .

MR JOANSON: And who -- have the Masons
ever taken the graffiti off, to your know edge, off
t he si dewal k?

MR BAXTER No, | don't believe so.

MR JOHNSON:  Who takes it off?

MR BAXTER Vell, we have a graffiti
abatenment program in the Cordoza Shaw Nei ghborhood
Associ ation, and we've had nenbers go around and pai nt
over graffiti. Frequently, we paint over graffiti on
t hese boxes.

Then occasionally the city or sonebody
cones along and strips off all the paint, and we start
fresh for that. But as far as | know nobody el se has
ever painted any graffiti off of this particular box.

MR JOHNSON: How many tines have you
painted graffiti off of that box?

CHAI RPERSON (Rl FFI S: | think we get the
point that there's graffiti in the area.

MR JOHNSON: Ckay. Is the graffiti on
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the west wall to the parking lot, and let nme just ask
you again, the west wall is owned by the Masons, is
t hat correct?

MR BAXTER Yes, that's true.

MR JOHNSON: It's and house, and they own
t he house?

MR BAXTER They do.

MR JOHNSON:. Al right. Is the graffiti
on that wall still there?

MR BAXTER Yes, it is.

MR JOHNSON: | refer the Board to our
Exhibit No. 59, your Exhibit No. 59. That witness is
the one who had to |eave, but on page one, photo

nunber four, is that the graffiti you re talking

about ?

MR BAXTER  Yes.

MR JOHNSON: Ckay. Now, does WNA have
any options -- if we nmust live with the parking |ot,

as to how the parking lot could be renovated, changed,
constructed, to nake it nore -- |less objectionable to
a nei ghbor hood?

MR BAXTER Yes, | think we submtted
some proposals, and we have sone photographs of
existing parking lots that have nade a better attenpt

to fitting into a historic district than the parking
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| ot that the Masons naintain.

MR JOHNSON: And I'd like to refer you to
the Board Exhibit No. 61 or our Exhibit No. 61, which
s present ed by t he Vst m nst er Nei ghbor hood
Associ ati on. It's called fencing and |andscaping
alternatives. Are you presenting those as an option?

MR BAXTER These are exanples, and |I'm
not saying that this is the only way a person could
go, but working with the comunity, we could cone up
with sonething that woul d be satisfactory probably and
nore in line with these. One of these is the parking
ot behind the building that the Public Wlfare
Foundati on nade and the other one is the parking |ot
next to the Thurgood Marshall Center on 12th Street.

Both of them have tried to integrate into the

community, into the whole feeling of the historic
conmuni ty.

MR JOHNSON: One correction for the
Board, if | could orally anend it. | notice that the

Exhibit says on the top that it is Public Wlfare
Foundati on parking |ot. In fact, sonme of them are,
but you sone of them you said are also from the
Thurgood Marshall Center at 12th and --

MR BAXTER It's 12th and S, a little bit

off of S
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CHAI RPERSON GRI FFI S: Ckay. Those are

exanpl es.

MR JOHNSON: And what are sone of the
options that <can help nmake it nore -- less
obj ecti onabl e?

MR  BAXTER Vell, | think that the
wought iron fence adds a great deal to the parking
lot, to the visual effect of the parking |ot. Al so
the historic looking light poles that they've used,
and the shrubbery around the base of the fence, which
is sort of I would think, screen the lights that cone
off of the parking lot and also nmake it a little bit
nore visually pleasing fromthe street |evel

MR JOHNSON:. Do you have photos of those
shrubbery on both exterior and the interior?

MR BAXTER Vel l, nunber one, these
aren't ny photos, but nunber two, yes, they do, it
| ooks |ike to ne.

MR JOHNSON:  Conti nue.

MR. BAXTER  Yes, the ones at the Thurgood
Marshal | Center appear to. | don't believe that the
Public Wl fare Foundation |ot has shrubbery inside the
lot itself.

CHAl RPERSON GRI FFI'S: Ckay, but the point

is you are very interested in seeing sone serious
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design inprovenents on the parking lot if this was to
go forward as a condition on the approval ?

MR BAXTER Yes, that's true.

CHAI RPERSON GRI FFI'S:  Sonet hi ng that woul d
fit in the character of a residential nei ghborhood?

MR BAXTER  Yes.

CHAl RPERSON GRI FFI'S:  Very wel |

VR, JOHNSON: Thank you, M. Baxter. No
further questions.

Menbers of the Board, the next w tness was
Matthew Ruest, who had to leave after waiting
patiently all day. Frankly, I"'mglad |I have three out
of four, but M. Ruest, if | could, wuld have
testified as foll ows.

He is the author of Exhibit 59, which
shows the photographs in support of -- well, | should
say that assisting our opposition to this application.

What you will see briefly in photograph 59, and he
woul d have explained them better, but he sinply has
shown the in large part the aesthetic -- and |I'm
searching for a word, but the aesthetic stand-out for
this parking lot to the rest of the neighborhood.
You' ve got streets and bl ocks upon blocks of historic
hones, architecturally significant homes, and you cone

across this blank, open area that is utterly visible
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from heavily traveled T Street, heavily traveled
Vernont Avenue, and then we start again wth housing
after the parking |ot.

The photos | think describe them better
than | do, but in addition to that, and | think that's
the strongest point he would have nade. In addition
to that, we have got the very poor view that this
parking lot, if it has to be a parking lot, shows in
this area

From all the trash in the corners of the
chain link fence that runs around this parking |ot,
making it look Iike a prison, to bent over fence posts
that are next to the Tibbs house, the historic Evans
Ti bbs house, | mght nention, that prevented the cars
when they were parking on that lot from hitting his
house, to the utter stack of weeds, the only
vegetation noticeable of any significance on this
parking | ot, which happens to be located right in the
m ddl e of the sidewal k, all the way down T Street.

O course, it shows the lack of any
conti guous screening on either the north or the west
side as well as the lack of any bunper guards on the
west side, which happens to be their property anyway.

Finally, it shows the entrance, not that

you need to see it anynore. You' ve heard about it,
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the entrance to the Metro, which is a beautifu
picture of 1000 U Street in its very beautiful
condition, but the Metro is right next door. |It's the
closest -- they're the closest building to the Metro.

In addition, he would have testified he's
seen the nenbers of the Masons conme and go, being a
resident there hinself living on Vernont Avenue, and
that the nenbers are neither elderly to any excessive
degree nor handi capped.

He would have testified he's never seen a
security guard at night in the parking lot, and he
al so has a car, does not have any off street parking,
and still supports getting rid of this parking lot in
this area.

That's all for M. Ruest, spelled RUE S
T. VW now nove to our last wtness, M. Law ence
Savoy. For the record, M. Savoy, your nane?

MR SAVOY: M/ name is M. Lawence S
Savoy.

VR, JOHNSON: And are you connected wth
t he historic Evans Ti bbs house?

MR SAVOY: Yes, | am [''m the personal
representative for the late M. Thurlough Tibbs, Jr,
which includes the property at 1910 Vernont Avenue,

al so known as the Evans Ti bbs house.
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MR JOHNSON: If I may at this tine, is

this information on -- [|I'm sorry. Is this the
information on the Evans Tibbs house that you would
like to present to the Board?

MR SAVOY: Well, yes, Your Honor. | want
to be brief, but I wll just say that the house was
built in 1898. The Ti bbs purchased the house in 1904,
which would be they will have had possession of the
house for well over 100 years. It was designated as a
house on the National Registry of H storic Honmes back
in 1988 due to the well known opera signer Madane
Lilly Navante, and also her son, who was an attorney,
attorney Thurlough Tibbs, Sr, and her grandson,
Thurl ough Evans Tibbs, Jr., the art dealer and
col |l ector.

For those who are famliar w th Washi ngton
hi st ory, African Anmerican history, and Wnen's
history, should be very famliar with the historic
contributions that famly has nmade in the area,
specifically on Vernont Avenue, for the |ast 100 years

| don't think there's any need to go into great
detail. | think the pedigree of the famly speaks for

t hensel ves.
CHAI RPERSON GRI FFI S: Nor is that wunder

j udgrent here.
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MR JOHNSON: To verify, the house is

| ocated where in relationship to the parking [ ot?

MR SAVOY: It's adjacent to the parking
lot, right next door.

MR JOHNSON: Al right. 1Is it covered by
hi storic preservation?

MR SAVOY: Ch, yes.

MR, JOHNSON: Al right, did you stick
w ndows in that house?

MR SAVOY: Vell, the wndows were
repl aced about three years ago, and if | may dovetail
on your earlier coment about historic preservation,
because the house is designated as an historic hone,
I"mheld, or I should say the famly is held to a very
high standard as far as maintenance and upkeep. I
can't put a window in or paint the house w thout going
t hrough several |evels of approvals through the city.

CHAlI RPERSON  GRI FFI S: Ri ght . Ve fully
under stand t hat process.

MR JOHANSON: And sone of those historic
wi ndows you replaced were to the south side of your
house?

MR SAVOY: Yes, the west side.

MR JOHNSON: And when you |ook out of

those historically significant w ndows, what do you
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see?

MR SAVOY: A parking |ot.

MR JOHNSON: Al so, the African Anerican
Gvil War Menorial has recently been installed near
your area, is that correct?

MR SAVOY: Ri ght . | believe they
inaugurated it back in June of 1997, and M. Tibbs was
on the commttee that was very instrunmental in trying
to bring that into fruition.

MR JOHNSON: You' ve got two significant
m | estones, historical mlestones if you wll, that
have been created, if | mght say, alnost directly
adjacent to this parking lot since this parking |ot
has | ast been before the Board?

MR SAVOY: That's correct.

VR, JOHNSON: And |'m going to refer the
Board to Exhibit No. 60, which is sonme information on
the African American CGvil War Mnorial and sone
photos on the third page of it in relationship to the
bl ock.

The sidewal ks around the African Menori al
are granite, are they not?

MR SAVOY: That is correct.

MR JOHANSON:  And how far does that come

to the CGvil War Menorial ?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

390
MR SAVOY: To the Ti bbs house?

MR JOHNSON: No, no, how far does that
cone to the parking |ot?

MR SAVOY: Well, it stops right prior to
the gate, | believe, a few feet past the entrance of
t he Ti bbs house.

MR JOHNSON:  Just briefly, the condition
of the parking lot, is the gate on the north?

MR SAVOY: Yes.

MR JOHNSON: Al right. Can you nmanually
open and cl ose that gate?

MR SAVOY: To ny know edge, no. The gate
seens to be defunct.

MR JOHNSON: Al right, partially open
currently?

MR SAVOY: Yes.

MR JOHNSON:  There was a tine when it had
cabl es and other apparatus to make it work, but it no
| onger has then®

MR SAVOY: |'ve been handling the Tibbs
estate for the last five years. | don't recall a
cable being there, but the mechanisns that are there
now would indicate that at sone tine it was, and it
did function, but it doesn't now.

CHAI RPERSON GRI FFI' S:  Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

391
MR JOHANSON: Do peopl e use that entrance,

do the Masons use that entrance -- |I'msorry, use that
width, if you will, to approach the |ot?

MR SAVOY: Yes, |'ve seen who | assune
were nenbers walk through that and use it as a
wal kway, primarily because the fence is in disrepair,
and it's open, so therefore it's just an easy
accessi bl e entrance and exit to the parking lot and to
the alley.

MR JOHNSON And they enter their
buil ding at the end of the alley to the north?

MR SAVOY: Yes.

MR JOHNSON: Is there a chain link fence
al so on the west side?

MR SAVOY: Yes.

MR JOHNSON All right, and is that
broken? 1s the structure of the fence itself --

MR SAVOY: Vell, the structure is there,
but you know, there's a disrepair with the actual
fenci ng.

CHAl RPERSON GRI FFI'S: (kay. W get a good
characterization of the existing condition.

MR JOHNSON:  The headlights, do you know
from your house, at the Tibbs house, is there a

headl i ght probl enf
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MR SAVOY: Yes.

MR JOHNSON: And they shine where?

MR SAVOY: Al throughout the house
because that whole west wall has a lot of w ndows,
whet her you're standing in the kitchen, the pantry, or
in the living room or wupstairs in the bedroons or
offices, lights do flash through the w ndows.

MR JOHNSON: The graffiti remains on the
basenent wall. Have you had any problens with your
wal | s?

MR SAVOY: Yes. About two nonths ago,
the estate and the famly spent an enornous anount of
noney to have that entire house repointed, brick
pointed, and painted and sadly enough, about the
weekend of the snow storm sone aspiring graffiti
artist cane by and "tagged" the house with graffiti,
much to our displ easure.

MR JOHNSON: Was that the sane artist
that did the Masons, if you can tell?

MR SAVOY: Vel |, I wasn' t there
physically to see, but given the color of the paint
and the style of the witing and the tine frame, one
coul d reasonably assune that it did happen at the sane
tinme.

CHAlI RPERSON GRI FFI S: VW've got a ot of
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| atitude, but this has got to now cone back to what
we're doing in the application. You' re not assessing
that, or you' re not proposing that sonehow the arti st
is related to the Masons?

MR, SAVOY: By no neans, not at all.

CHAlI RPERSON &Rl FFI S: And that's where i

want to go. So, let's nove on. | understand there's
graffiti in the area. If in fact it's appropriate for
you to sonehow tie how graffiti is related to this
application, that would be appropriate. O herw se,

let's keep it going.

MR JOHNSON: Do you see the guard there?

MR SAVOY: There has been a guard there.

Have | seen one on a regul ar basis, no.

MR JOHNSON: Do you see himat night?

MR SAVOY: Not regularly. | have seen
hi m at ni ght.

MR JOHNSON: M. Savoy, thank you. No
further questions. That concludes our w tnesses.

CHAl RPERSON GRI FFI S: Does that conclude
your case?

MR JCOHNSON: Vel |, there's cross
exam nati on.

CHAI RPERSON Rl FFI S No, | know that.

That's not part of your case.
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MR JOHNSON: You can skip that if you

want. W have only our closing argumnent.

CHAlI RPERSON @RI FFI S: Very wel | . If it's
not a problem | just want to take a short break.
W'll conme back and we'll have cross exam nation of

ever ybody. Then we're going to assess whether we do
actual closing tonight. So, we'll be right back.
(Wher eupon, the foregoing matter
went off the record at 7:18 p. m
and went back on the record at
7:26 p.m)

CHAI RPERSON CRIFFIS:  W'Il reconvene and
we can pick up cross exam nation

MR ELLI NGTON: I guess we want to ask
guestions to each one of the w tnesses.

CHAl RPERSON CGRIFFIS:  W'll do them one at
atine. |I|s that appropriate?

MR ELLI NGTON:  Yes.

CHAI RPERSON (R FFI S: W'l start wth
their chronology. So, if the first witness would cone
back to the table.

MR JOHNSON: M. Chair, in ternms of
asking the question, do we not just have one
representative asking, representing? He has four

peopl e here.
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CHAI RPERSON (Rl FFI S: Yes, it's best that

we consolidate, if people want to feed through
guestions, that would be the best case scenario, and
that's what we often require. So, as you can feed
guestions into one representative, the better, but
frankly at this point, we need to do it as quickly and
as efficiently as possible.

MR, ELLI NGTON: Ckay. You stated in a
guestion about the organization us being a social
club. How do you know that ?

M5.  SHAND: Vel l, when your organization
first nmade the application, | did a |lot of research as
what | generally do, and researched the history of the
organi zation all the way to Boston and Prince Hall and
that sort of thing. Based on what ny research
indicated is that the primary function of the
organi zation was to | believe it was Prince Hall who
was  not allowed to participate in the Mason
organi zation that was by | guess it was predom nantly
whi te. Because  of t hat non-i ncl usi on, your
organi zation was created, and | wunderstand that was
the reason for that.

So, it's social in terns of it being for |
guess the pronotion of Masons wthin the black

conmuni ty.
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MR, ELLI NGTON: In your research, did you

find that the Prince Hall and others along the line
was mnisters of the gospel and that the Prince Hall
Masons organi zation is based on the Holy Bible? Dd
you find that in your research?

M5. SHAND: No.

VR, ELLI NGTON: Ckay, then | don't think
you know too nmuch about the organization.

M5. SHAND: Well, is that saying it's not
soci al ?

MR ELLI NGTON: It's not a social
organi zation, no. The other question | have here, you

kept referring to I guess the Masons as they, and |'d

just like to know what do you nean by they? Let ne
just give you an exanple. They turn left into the
parking lot illegally. Is that all Masons? is that

two, is that three, is that four? How many?

M. SHAND: Vell, for the terns of this
proceeding, | nean they as referring to those that are
not, other than us, those who are opposing |ot. So,
I"'mreferring to you as Masons, and when | say they, |
do nean indeed the Masons turn into the parking lot.

MR ELLINGION: That's all of then®

M5. SHAND: No, not every --

MR ELLI NGTON: How nmany?
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M5.  SHAND: | would say between the tine

this started, | have at |east wtnessed naybe on six
occasions individuals turning into that parking |ot,
and maybe on two of those occasions actually talking
to the individuals that did make the left turn in
there, or talking to the guard that was on duty, who
told ne that, you know, you all have been noticing

well, at least he noticed that, but they continue to
make the left turn into the parking lot from the
sout hbound [ ane.

MR ELLINGTON:. At the tine you saw those
individuals, did you report it to any nenber of the
Masons?

M5. SHAND: | talked to the security
guard there.

MR ELLI NGTON: He's not a Mason, but
okay.

M5. SHAND: Is he not hired. well, |1
guess you' re asking the questi ons.

MR ELLI NGTON: And 111 ask this
guesti on.

M5. SHAND: | mght add in answer to that
guestion that it's been made in the docunents that
we've submtted in opposition to this for the |ast

year. W' ve noted that.
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VR ELLI NGTON: Ckay, and you're making

statenments that I'mtrying to rebut sone of this.

M5. SHAND: Ckay.

MR ELLI NGTON: At the first ANC neeting
that we had, do you recall honestly that M. Quyot
said nine parking spaces, or did he talk about
par ki ng?

MR JOHNSON: Qbj ect i on, asked and
answered. We've already been through this.

MR ELLI NGTON: She was there. No, she
brought it up.

CHAI RPERSON GRIFFIS: R ght. \Were are we
going with this?

MR ELLI NGTON: | just wanted to let the
Board know that there is sonme differences in whether
the WNA and the ANC as to how many parking places or
if there were parking places naned by nunber.

CHAl RPERSON GRI FFI'S:  (kay. So your issue
IS whether there was an actual nunber named or not?

MR ELLI NGTON:  Yes.

CHAI RPERSON (Rl FFI S: Ckay. W'l take
t hat under consideration. | think the note is in
fact, what the issue was for the ANC in asking for

par ki ng. Ckay, let' go.

MR ELLI NGTON: |f the BZA approves our
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application and we neet all the requirenments, wll you
be willing to support us?

M5. SHAND: Meet all the BZA requirenments?

MR ELLINGTON: The BZA requirenents, yes,
and the Ofice of Planning.

M5. SHAND: | would have to say no because
I think what the neighborhood is saying is that sone
addi ti onal conponents are needed to make that parking
| ot aesthetically pleasing to the nei ghborhood.

MR ELLINGTON. So if they nake a judgnent
and they go along wth the Ofice of Planning, then
you wll not support it, in trying to beautify the
area and doi ng ot her things?

M. SHAND: Well, | think even the Ofice
of Planning had sonme additional conditions that they
said they did not enunerate because they supposed that
you would work it out with the comunity. So, from
what | understand, that's a mninumrequirenment, and I
guess the answer to your question is no, we would not
support that.

MR ELLINGTON. Ckay. Are you aware that
we started |andscaping our area and that all of our
shrubbery was stol en?

M5. SHAND: | know that they're not there

anynore, and | presunme that they were stolen. | know
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that sone were there. | don't know if the others that
were left are stolen too, but yes, | know that they're
not there anynore.

MR ELLINGTON. So, we can assune that you
perceive that the Msons is trying to beautify the
area and do the things that need to be done. Can you
assune that?

M5.  SHAND: I"m assumng in lieu of the
opposition that you all put sone shrubs in the parking
| ot two weeks before Christmas, yes.

MR ELLI NGTON: Ckay. You spoke about
grants of 300,000. Are you aware that when you get a
matching grant or any type grant, that there's
criteria to define that they cannot be used for
anyt hing but what is stated?

M5. SHAND: Yes.

MR ELLI NGTON: Ckay, thank you. So, we
couldn't use that noney to do anything to the parking
| ot .

MB.  SHAND: But it didn't preclude you
from using your own noney to do sonething with the
parking | ot.

MR, ELLI NGTON: Ckay. | agree, but you
said the grant noney.

M5. SHAND: Well, | was just saying that I
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called just because | assuned that naybe you could do
that. | wasn't saying that you could actually do it.
| just said that maybe it was an idea.

MR ELLINGTON:.  What tinme do the honel ess
person conme on the parking |ot?

M5. SHAND: | don't know when he gets
there. | know when he's just |aying out there.

MR ELLINGION: What tine is that?

MB. SHAND: | don't know any given tine.
I think that sonmetines that |'ve seen himit's been in
t he dayti ne.

MR ELLINGTON:  And how of ten?

M5. SHAND: |'ve seen himthere every once
in awhile. | think the other individual that was not
able to testify has al so seen himout there.

MR ELLINGTON:  On the last snow renoval
you indicated that we did not renove the snow. I's
that --

M5. SHAND: In a tinely fashion.

MR ELLINGTON: In a tinely fashion?

M5. SHAND: Yes.

MR ELLI NGTON: | don't think too many
people was getting out the next day after eight foot
of snow or whatever to do anything, but it was

renoved, is that correct?
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M5. SHAND: On the Thursday, yes, it was.

MR ELLINGTON. Ckay, and then on the next
day, did you not see the sidewal ks had snow renoval ?

M5.  SHAND: ["m sorry. | saw that the
snow was renoved on the Thursday, the day that we net
t hat evening, yes. It was renoved by Thursday.

MR ELLINGTON. Ckay, you don't know when
t he sidewal ks was cl eaned off, the sidewal ks?

MB.  SHAND: No, that's what |'m saying,
the sidewal k was cleaned off the Thursday after the
snow on the Sunday and Monday.

MR ELLINGTON:  Ckay. Well, just to let,
it was a big snow, and |I'm just assumng that and I
know that the people got there in a tinmely manner is
when they could get out there. So, you know, when
t hey coul d.

M5. SHAND: Well, | guess that depends on
where you |ive.

MR ELLINGTON: Yes, that coul d be.

M5. SHAND: | was out there the next day.

CHAl RPERSON GRIFFI'S: Al right.

MR ELLI NGTON:  Ckay.

CHAI RPERSON GRIFFI'S:  Let's got.

MR ELLI NGTON: Ckay, noi se. I"m just

assumng all the noise that you hear and chatter that
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goes by over on that corner, you're saying that the
Masons are doing that, all of it?

M5. SHAND: | would say that they -- when
| hear it in ternms of because |I'm talking about the
Masons in the reference that |I'm nmaking to to that
noi se, are nmade by the Masons, yes.

MR ELLI NGTON: Are you aware of the
WSTE's clubs up there, that people come in the
nei ghbor hood? They park down there and they wal k up

and down the street all hours of the night and during

t he day?

M5. SHAND: But ny testinony was limted
to what | know of the Masons, and so | was testifying
to the noise that the Masons make. So, | am saying
that yes, when |I'm talking about noise, |'m talKking

about the Masons.

MR, ELLI NGTON: So you saw the Masons on
the parking lot then making noise? That's what you're
sayi ng?

MB.  SHAND: | don't know if they're the
only parking lot. | know that it's the Masons parking
lot that's before nme now.

MR ELLINGTON:  Ckay. Now, com ng out of
the parking lot --

MR NUNLEY: I think what he's asking,
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when you hear the noise, the noise is comng from
Masons on the parking lot itself? |Is that what you're
sayi ng?

M5. SHAND: Well, it kind of depends.

MR, NUNLEY: O going to and from that
specific parking lot?

M5.  SHAND: | don't necessarily know if
it's going to because generally they park and they're
wal king to it, but afterwards, and it could be just
depending on where soneone parKks. If someone has
parked on 10th Street or on Vernont Avenue, then the
group nmay stop there and talk, or if they're kind of

all going into the parking lot, then they talk in the

parking | ot.

MR ELLI NGTON: Is it possible that it
could have been sonebody else talking? s it
possi bl e?

M5. SHAND: They all seemto ne to be for
t he purpose of this testinony --

CHAI RPERSON CGRI FFI S: Cay. | think the
Board is pretty clear that -- and we're not deciding
sonet hi ng beyond a shadow of a doubt here.

MR ELLINGTON: Al right. Now, in comng
out of the parking lot, you have the picture there

and the lights are on. | guess the statenment you made
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was that the light shine in your wndow, is that
correct? Now, certainly there's an angle that the
parking | ot go down, but once it go out that entrance,
it goes down, and there's no way that a light can go
up when you go down, around, out of the parking lot to
turn.

M5. SHAND: Ckay.

MR ELLI NGTON: And not only that, if |
ask you the question here, that intersection, cars are
constantly going out there. Lights are constantly.
How can you tell that a light that hits your bedroom
or wherever is from a Mason comng off the parking
| ot ?

M5. SHAND: (Okay. Miuch of ny observation
obviously is fromthe fact that | live there. I'min
the yard and that kind of thing. So, | can basically
see who's --

MR ELLINGTON: At night.

MS. SHAND: Excuse ne. 1|s there sonme kind
of --

CHAI RPERSON  GRI FFI S: Yes, if we could
just keep it down in the audi ence, please.

MR ELLINGTON: We're tal king at night.

M5. SHAND: Ckay, right. In the evening,

right, and which | can be outside in ny property at
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that time. For exanple, yesterday two cars canme out
of the parking lot and when they, because you know,
["m not trying to nake up stuff to make your life
difficult, but certainly when they nmake a Uturn.
They exit the parking |ot. They make a U-turn to go
nort hbound on Vernont Avenue, yes, lights do flash
into, as | said when | testified, the w ndows of ny
Engl i sh basenent.

MR, ELLI NGTON: So, they're not all
Masons.

MR NUNLEY: Excuse ne. Do you get the
same result from cars comng out T Street making a
left onto Vernont, the lights in the w ndow? Because
it would seemthat there would be a simlar angle.

M5. SHAND: Yes.

MR NUNLEY: Al right, thank you.

MR ELLI NGTON: Ckay. You stated that
that was 178 signatures of people who signed a
petition opposing --

M5. SHAND: 65.

MR ELLI NGTON: 65. Dd you see in our
report that we gave the BZA that we had an estinmate of
165 petition of people in the comunity and outside
the community that live in the District of Col unbia?

M5. SHAND: | do note that | have
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participated in a petition where 68 residents of the
i Mmedi ate area signed a petition opposing parking on
the corner of Vernmont and T, and some letters that
were submtted.

MR, NUNLEY: Most of your testinony has

been related to inpact on yourself being a close

nei ghbor and the surrounding neighborhood. The
parking lot was there when you noved in. You
nmentioned that. Prior to this application, have you

had occasion to contact either the police or the | odge

for any of these issues that you bring up now?

MB.  SHAND: As | nentioned, | did speak
with M. Kierney, | believe, a couple of years ago
about, and at the tine of course, | did not know that

there was any zoning board, just from soneone who was
about to live there, | thought that the parking |ot
just generally could use sone fixing up. So, | just
kind of called and said, you know, could you plant
sone flowers and what | now know to be requirenents.

So, |  did that. Then there were
opportunities where | got to speak to Masons, you
know, walking to and from the parking lot in the
nei ghbor hood.

MR NUNLEY: And you were able to mention

sonme of these conpl aints?
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M5. SHAND: Well, if you want to know who

| spoke to, | spoke to --

CHAI RPERSON GRI FFI'S:  Actual |y not.

MS. SHAND: (kay.

CHAlI RPERSON GRI FFI S: Let's continue on.
W get the feel. W understand the conmunications
W're really going into such mnutia here. This is a
parking lot, a special exception and a variance.
Frankly, ny Board is of average intelligence if not
better. So, let's nove it ahead. W listen to
everything, and we wll be able to digest everything.

So, ask the big questions, and let's go.

MR ELLI NGTON: Thank you, sir. I know
that M. Johnson was asking a whole lot of snall
gquestions, so we just thought we'd get the sane
opportunity.

CHAl RPERSON GRI FFI'S:  Ckay.

MR NUNLEY: M. Shand, you had indicated
in your free period of coments, and it was echoed by
your attorney about the handicap using the parking
lot. M. Shand, do you have any nedi cal training?

CHAlI RPERSON GRI FFI S: And you don't need
to answer that. W're assumng you don't. Actually,
you can answer that. Do you or do you not have

nmedi cal training?
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M5. SHAND: No.

CHAI RPERSON GRI FFI S: Ckay, and let ne
just give you an idea. Wen the Board hears questions
like that, | know for a fact what we take into account
is there is not a nedical assessnent of soneone
anal yzing people as they wal k through, and there's no

outpatient care that they will then assess handi cap or

not handicap. | think, again, we have a good portion
of comon sense. So, we'll be able to weigh that
i ssue.

MR NUNLEY: GCkay. The other part of that
is that you' ve indicated that the parking lot is
sonewhat of an eyesore.

M5. SHAND: Yes.

MR NUNLEY: To the comunity. Well, does
that inply that all parking lots in the area are
eyesores?

M5.  SHAND: No, not all parking lots in
t he nei ghborhood are eyesores. | think the parking
ot that the true or former building has is not an
eyesore. | think the parking lot at the Thurgood
Marshall Center is not an eyesore. | think your
parking lot is an eyesore.

MR NUNLEY: The parking lots that you

just refer to are private parking lots, and are
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required as part of the rehabilitation of the true
refornmer building and the Thurgood Marshal | buil di ng.

CHAl RPERSON GRIFFI'S:  Is there a question?

MR NUNLEY: Yes, it is a question. [''m
sinply stating about the remaining parking lots that
are not a requirement of any reconstruction or
building. I'mtalking about the other parking |ots.

CHAI RPERSON RI FFI S: Actually, let nme
i nterrupt.

M5. SHAND: | have no reason --

CHAlI RPERSON GRI FFI S: Are you asking her
whether she would hold this parking lot up to a
standard of design for the city and the surrounding
area?

MR NUNLEY: Exactly. That's exactly what
' m sayi ng.

CHAl RPERSON GRIFFI'S:  Are you stating that
you think the current condition, existing condition
evidenced into the record is a high standard for
surface parking in the Washi ngton, D. C?

MR NUNLEY: It's a high standard for the
Masoni ¢ parking |ot.

CHAIRPERSON GRIFFIS:  W'll let it go for
that. Next question.

MR NUNLEY: Last question if I mght, and
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t hank you, M. Shand, you've been very reasonable and
responsi ve. If the Board were to approve this, you
being a close neighbor and active in the conmunity,
would you be willing to continue to work with us to
make sure that we don't run into these issues in the
future?

M5. SHAND: O course. | didn't nove into
t hat nei ghborhood to have issues wth anybody. I
noved to nmake it --

MR NUNLEY: That's the answer | expected.
Thank you.

M5. SHAND: Yes.

MR NUNLEY: | have no further.

MR ELLINGTON: No further questions.

CHAI RPERSON GRI FFI'S: Next ?

MR COLLINS: Yes, sir, M. Baxter, the
first question is you spoke about the --

MR JOHNSON: M. Chair, |'m sorry. I
t hought we had one --

CHAI RPERSON GRIFFIS:  W'll let them pick
it. Let's nove on.

MR COLLINS: Ckay. It's just a couple of
qui ck questi ons. M. Baxter, you spoke regarding the
Metro and handi cap accessibility?

MR BAXTER | did, yes.
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MR COLLINS: GCkay. Wiere is the handicap

entrance to the Metro | ocated?

MR BAXTER The Metro elevator is down
13th Street. The escalator is at 10th Street.

MR, CCOLLI NS: Were is the Gand Lodge
| ocat ed?

MR BAXTER It's at 10th Street.

MR COLLI NS: Ckay. The next question,
nmoving on, does the parking lots that you spoke of,
your assessnents, did you get any type of financial
i mpact that that woul d have on the G and Lodge?

MR BAXTER  Sone of them | did ask what
the rates were. The commercial lots, they range from
$5 to $7.

MR, CCOLLINS: Flat out, per person per
par ki ng spot ?

MR BAXTER  Per parking spot.

MR COLLINS: Every evening, is that even
on high event evenings, high event evenings to D.C,
hi gh event evenings for the Masons as wel|?

MR BAXTER  That's the understandi ng that
t hey gave ne. However, | didn't talk with M. Lee
about what he would charge for his, if anything.

CHAl RPERSON Rl FFI S: W can assune

there's a cost for |easing parking spaces.
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MR COLLINS: GCkay. Pardon? |'msorry, |

didn't hear you, M. Chair.
CHAlI RPERSON GRI FFI S: W can assune that

there's cost for |easing parking spaces.

MR COLLINS: Ckay. | was |looking at the
i mpact on the |lodge as well. Since we have our own
| ot .

CHAI RPERSON  (RI FFI S: Ri ght. I think

that's an inportant fact for us to deliberate one.
Having a surface lot that you own and the cost of
| easi ng adj acent parki ng.

MR, COLLI NS: Ckay. Are you aware also
that the flower shop that the parking lot is actually
not owned by M. Lee?

MR BAXTER | was under the inpression
that M. Lee either owed it or had control over it.
It has his sign on it, and he's the one that said that
he would be willing to negotiate for use of it.

MR CCOLLI NS: Ckay. Are you aware that
al so there was a fence put up to keep individuals from
parking there al so, out as well?

MR BAXTER Wien | was there, there was
no fence across it.

MR COLLINS: Ckay.

MR BAXTER Let ne back up. There's a
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fence across the back of it on the alley side, and
there's a pedestrian gate into there. So, | wal ked
t hrough there and through the parking |ot.

CHAlI RPERSON GRI FFI S: Ckay, so there may
be problens with sone of the places that he evi denced.

MR COLLINS: Exactly. The next question
going on also, dealing with the eyesore conditions,
guestioning another person, a resident of the
nei ghborhood, if the BZA board was to approve the
application and the Prince Hall Masons nmade a valiant
effort to nmeet t he beautification aesthetic
requirenents given by both the BzZA,  Ofice of
Planning, as well as Wstmnster and ANC, would you
work with the Prince Lodge as wel | ?

MR BAXTER  Absolutely, and | just regret
that we didn't get to talk with them earlier in the
pr ocess. W just didn't have tine to sit down and
have kind of negotiations that would bring us to some
sort of nutual conclusion that we could [ive with. |
t hi nk conmunication is the greatest thing in the world
for us, and whatever way this hearing goes, | think we
need to continue to have conmmunicati on.

MR COLLINS: kay. Also, | have another
guestion. Are you aware that the outside nei ghborhood

surrounding the U Street Cordoza area, the G and Lodge
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area is sort of, it could be |ooked at as a bad
nei ghbor hood, especially in the hours of the night
when the | odge neetings end?

MR BAXTER. How do you define the outside
nei ghbor hood?

MR COLLINS: The nei ghborhood within the
bl ock's vicinity?

MR BAXTER |'mnot --

MR COLLINS: Two bl ocks down, say 12th
and U, between 12th and T Street, 12th and U and 12th
and T? It's not the nost friendly nei ghborhood?

MR BAXTER | know people who think that
anything east of 16th Street is a bad nei ghborhood,
but | don't agree with that. | think the nei ghborhood
has i nproved consi derably.

MR, CCOLLI NS: VWell, are you aware that
there could be concern from the Prince Hall G and
Lodge that areas outside of the parking |ot associated
with the Prince Hall Gand Lodge could be deened as
unsafe for the elderly nenbers or nenbers of higher
age?

MR BAXTER | can concede that the Masons
may think that.

MR COLLINS: kay, thank you.

MR BAXTER I do not agree wth it,
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t hough.

MR NUNLEY: One |l ast question. Are you
aware that there are restrictions on sharing parking
spaces in the Uptown Arts Overl ay?

MR BAXTER  Wiat kind of restrictions are
you tal ki ng about ?

MR NUNLEY: That for certain types of
uses, the parking that is provided and required by the
zoning regul ati ons nust be allocated only for that use
during certain tinmes of day?

MR BAXTER I'm not aware of the
regulations. | don't know. Sorry.

CHAI RPERSON GRI FFI'S: Ckay, thank you.

MR JOHNSON:. One redirect if | mght.

CHAl RPERSON GRI FFI'S:  kay.

MR, JOHNSON: Just one question. M.
Baxter, even though we have been talking with the
Masons recently, we gave them a six-page proposal, did
we not ?

MR, BAXTER  Yes, we gave them a proposal.

MR JOHNSON. Did we not get a counter to
that on Saturday night at 10 p.m?

MR BAXTER  Yes.

MR JOHNSON: My only question to you, M.

Baxter, is is there any hope that we could cone
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toget her without a Board having -- nmaking the decision
for us at this point? 1In other words, is there any
hope that we coul d cone together?

MR BAXTER Vell, | think it would be
very difficult. There's always hope, but | don't know
how rmuch tinme it woul d take.

CHAl RPERSON GRI FFI'S:  And we're here now.

MR ELLI NGTON: W're just around to the
sane t hing.

CHAl RPERSON GRIFFI'S:  Actually, let ne put
it in perspective. There's been nore controversi al
cases. You may not believe it, than this one before
us. |In fact, some have been sent to nediati on because
they get so hot and heavy. Let nme put it to you this
way. We always encourage that conmmunication continues
before, after, and during our proceedi ngs.

W have before us an application, and we
are processing it. So, it doesn't really nake much
difference if you tell me that there is a 50 percent
chance or a 70 percent chance. You start producing
stuff and putting it in front of me. Then we |ook at
it. Qherwi se, God bless you, have a great day.

MR ELLINGTON: Well, | think part of this
isin front of you, what | want to ask.

CHAI RPERSON GRI FFI' S:  Ckay.
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MR ELLI NGTON: And it hurts ne really

deeply. Wien | negotiate, | negotiate honestly. Now,
M. Baxter and Westminster, did we not nmeet up in the
Masonic Tenmple in a roundtable discussion regarding
our issues?

CHAI RPERSON GRIFFI'S: | understand all of
t hi s.

MR ELLI NGTON: Ckay. Now --

CHAI RPERSON (RI FFI S: | understand you
guys have been tal ki ng.

MR ELLI NGTON: Now, the thing is though
that we canme to an agreenent that night.

CHAl RPERSON GRI FFI'S:  Ckay.

MR ELLINGTON. W cane to an agreenent.

CHAI RPERSON (Rl FFI S: Ckay, but 1 don't
have it, and frankly, it's not a part of our process.
Let ne put it to you this way also. You guys still
can nake an agreenent. You can neke an agreenent.
You can cone into the property. You can sign all this
stuff. You should continue talking to the community
if that's inportant to you. In fact, that can stand
alone as a |legal docunment that has nothing to do with
what we're processing in terns of relief that's needed
for this parking |ot.

Let nme encour age t he subst antive
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di scussi on. Probably not tonight. Everyone's going
to be a little too tired, so don't go tal king tonight,
but after this, it's going to be very inportant to do
t hat .

Al right. Any other questions?

MR ELLINGTON. And when they gave us, and
you have it in front of you as an exhibit, they gave
us, they told us we're going to wite down what we
agreed on, and then the next day or a couple of days
fromthat, they have sent a | egal docunment --

CHAI RPERSON R FFI S: But you're not
hearing ne. | hear their points to this case, and
we're going to take that under advisenent. I
understand fully your points in the application.
W're going to take it under advi senent.

MR, ELLI NGTON:  Ckay.

CHAlI RPERSON  GRI FFI S: Frankly, if they
change their tune right now, we still have -- you
could bring in all support tonorrow and when we go to
deci sion making, we still have in the record issues
that are fairly conmon sense for this Board. They're
not goi ng away.

Ckay, next witness.

MR, ELLI NGTON: M. Savoy, are you aware

that when you had your house painted that debris and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

420

everything was left in the grassy area of our
property?

MR SAVOY: No.

MR ELLI NGTON: It was. Now, nmaybe |'m
m ssing sonething, and I'Il ask you a question. You
said when you |ook out your wndow, you see the
parking |ot. Now, your house on the side there, do
t hey have any wi ndows on the side, or is that west?

MR SAVOY: On the west side of the house,
you |look out the w ndow through the kitchen, two
windows in the kitchen, and the living room parlor
area and upstairs wll look out the w ndow, and |I see
a parking |ot.

MR ELLINGTON. Ckay. On that side there,
Is there windows on that side?

MR SAVOY: Yes, sir. It's an historic
row house. There's only windows on one side of the
house.

MR ELLI NGTON:  Ckay.

MR SAVOY: Wait. Are you telling ne that
you don't see wi ndows on the house?

MR ELLI NGTON: No, no. Where they
painted on the side there? \Were the grassy area is
on our property?

MR SAVOY: Yes, there are nine w ndows
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MR ELLI NGTON: Ckay, fine. Thank you.

How often are you there at the house?

MR SAVOY: [|I'mthere on a regular basis,

ELLI NGTON: On a regul ar basis?
SAVOY:  Yes.

ELLI NGTON: Every day?

3 ® 3 3

SAVOY: Every other day at the nost
MR ELLI NGTON: Ckay. That's al

guestions | have.

t he

MR, CCOLLI NS: Just a couple nore quick

guest i ons. M. Savoy, who installed the narble
sidewal k regarding the African Anerican Gvil War
Menorial granite?

MR SAVOY: | assune it was part of the --

the granite was put up by the city.

MR COLLI NS: Echoi ng the questions that

were given before, if the Prince Hall Gand Lodge

was

able to neet the aesthetic and beautification neans,

woul d you be in support of the parking lot as well?
MR SAVOY: No.

MR CCOLLINS: Very good.

VI CE CHAI RPERSON RENSHAW I'm sorry, |

didn't hear your question.
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MR CCLLI NS: The question was if we net

the aesthetic and beautification needs and net the
BZA's and Ofice of Planning's needs, would he be in
support of the parking lot as well.

CHAI RPERSON Rl FFI S: Ckay. Anyt hi ng
el se? No other questions? M. Savoy, to follow up on
that |ast question then, you're objection is to the
use of this surface parking lot, or this area as a
surface parking lot. |s that correct?

MR SAVOY: Yes, primarily. If | may give
alittle history, this is not to --

CHAI RPERSON Rl FFI S: You're in the right
busi ness.

CHAI RPERSON GRIFFIS:  You're in the right
busi ness.

MR SAVOY: Well --

CHAI RPERSON GRI FFI'S: (kay, go ahead.

MR SAVOY: | don't want to give the
impression of sonme sort of aninosity towards the
Masons by no neans, and for the sake of ful
di scl osure, ny grandparents were nenbers of the Masons
and Eastern Star, and their parking lot used to be an
apartment building that ny grandnother |ived on. So,
I"'mvery famliar with that area that goes back nany

years.
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My point is this. | would just hope that
the Masons would have a nore open mnd in
understanding the sensitivity of the comunity
resident, and if I'm held to a higher standard by
trying to maintain an historic property and the bar
is, you know, | have to neet that requirenment, | would
hope that they wll continue to try to be good
nei ghbors and adhere to all of the requirenents as
nei ghbors as well, and <cross all the dots and
everyt hing el se.

For a lack of a better term not to be
crude, | just get the sense that they sonehow have
this unofficial attitude of intolerable, where | don't
think it's fair.

CHAlI RPERSON GRI FFI S: Ckay. Before we
step too far into needing to have recross and then re-
testinony and new testinony, | appreciate that
articulation. | think the nessage i s understood.

Yes, M. Nunley?

VR. NUNLEY: One last question for
clarification.

CHAI RPERSON GRIFFIS: O M. Savoy?

MR NUNLEY: O M. Savoy.

CHAl RPERSON GRI FFI'S:  Ckay.

MR NUNLEY: M. Savoy, just for ny own
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edification, the south wall is the wall that faces the
parking lot, is that correct?

MR SAVOY: | thought it was the west
wal | .  Yes.

MR NUNLEY: Are those nine w ndows that
you tal k about in that wall?

MR SAVOY: Yes.

CHAl RPERSON GRI FFI S:  Okay. Well --

MR SAVOY: Wen you enter 1910 Vernont
Avenue to the left, that whole wall there, there are
wi ndows on both |evels, approximtely nine w ndows. |
mean, we could sit here and go through semantics all

day, but the point is that there nine w ndows in that

house.

CHAlI RPERSON GRI FFI S: As entertaining as
that sounds, | don't think we wll. Let nme do this.
It is 8:00 now, and frankly, | imagine everyone's

getting tired and darn right hungry.

M. MNunley, are you prepared to call
rebuttal wi tnesses? Are you anticipating calling
rebuttal w tnesses, | should say?

MR NUNLEY: No, | am not.

CHAI RPERSON (R FFI S: You are just going
to do closings, is that correct?

MR NUNLEY: That's it.
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CHAI RPERSON Rl FFI S: Ckay. In which
case, | would like to do this. | would like to set a
date for closings. That would be of next week, the

first in the afternoon.

Cosing will be you and only you, or the
Applicant. Everyone else of course is welcone to cone
back and join us on the 25th, but we won't have any
cross exam nation. There won't be any new testinony.

W oftentinmes ask for closings in witing.

| think it's inportant to do this orally. Unl ess
there's major objection to that, we'll continue in
that frame.

At that time, we wll -- in fact, why
don't we lay out the entire schedule at this point so
everyone knows in case folks are not able to do it.
W're going to set this for a decision on the first.

W do our decisions on the first Tuesday
of every nonth. The next avail able Tuesday, | would
suggest is going to be May because what |I'm going to
ask is findings of fact and conclusions of |aw from
the Applicant and also the parties. VW will go
t hrough any other subm ssions that we were | ooking at.
| don't recall this evening that we canme up with any
requests for additional subm ssions by the Board, but

we can | ook to responses and all of that.
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Let me turn it over to the able Ms. Bail ey
since she will run down the dates again.

M5. BAI LEY: So, the closing by the
Applicant, M. Chairman, will be next Tuesday. That's
the 25th of March. The outstanding docunent after
that time will be the findings of fact, and that would
be due April 15. Responses by April 28. ' m sorry,
can we please nake that April 29. Then, M. Chairnman,
a decision on Tuesday, May 6 at vyour regularly
schedul ed public neeting.

So, that's April 15 for the findings of
fact, responses April 29, and the decision on May 6.

CHAI RPERSON Rl FFI S CGood. Now, M.
Nunley, 1'lIl give you an option. Do you want to
submt your closings in witing?

MR NUNLEY: |'msorry, we could do both.

CHAlI RPERSON GRI FFI S: Wll, you re going
to do both. | nmean, if you opt for oral, | am
assum ng that your findings and conclusions are going
to be a restatenent of your -- so, you're putting it
in witing.

MR NUNLEY: Yes.

CHAI RPERSON (Rl FFI S: I"m giving you an
opti on. It's totally up to you. W have the tine.

I"mperfectly happy to hear the oral closings, but |I'm
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gi ving you an option of not doing that.

MR NUNLEY: M/ client wants ne to do
bot h.

CHAl RPERSON GRI FFI'S: Ckay, in which case
we'll see you on the 25th. Questions, clarifications
on requirenents, schedul es, subm ssions?

M5. BAI LEY: M. Chairman, | nade a
mstake. ['msorry. M. Pruitt just rem nded ne that
we don't need a response to the findings of fact.
They just need to submt the findings of fact.

CHAl RPERSON GRI FFI'S:  kay.

M5. BAILEY: So, as much tine as possible

with April 29.

CHAl RPERSON  CRI FFI S: Ckay. That' s
certainly nore anenable if there's nore tine. So,
April 29 is findings and concl usions. There is no

response to findings and concl usi ons.

MR JOHNSON: The hearing on April 25 is
1:00 p.m?

CHAI RPERSON (Rl FFI S: On the 25th, yes.
That's what it says, anyway. kay, everyone clear?
kay. Wiy don't we just run through one nore tinme so
we have absolute clarity

M5. BAILEY: March 25 at 1:00 p.m That's

next Tuesday, closing remarks by the Applicant. April
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29, findings of fact wll be due from all of the

parties. Then May 6 will be the decision by the Board

at its special -- not special, the regular public
nmeeting. I'mtired, M. Chairman.

CHAI RPERSON CRI FFI'S: | ndeed. | think we
all are. And with that, then, if there's no other
guestions, | can adjourn the 18 March, 2003 afternoon

sessi on. Thank you all very much and thank you for

your patience this afternoon. Get hone safely.

(Wher eupon, the above-referred to natter

was adjourned at 8:05 p.m)
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